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STATEMENT OF QUESTION PRESENTED 

The question is whether, when a commentator broad¬ 
casting over a national chain falsely states that a woman 
while married permitted her affections to be alienated by 
a priest in such manner that the woman’s husband de¬ 
manded and the priest paid to him $68,000.00 on account 
of the alienation, the statement can reasonably be taken 
to defame the woman, so that she is entitled to a trial 
of the issue, making the rendition of summary judgment 
improper. 
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Htttteii States (Cmtrt of Appeals 

For the District of Columbia Circuit 


No. 11,492 


Mary G. Gariepy, Plaintiff and AppeU-ant, 

v. 

Drew Pearson and American Broadcasting Company; Inc., 
a Corporation, Defendants and Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

j 

This action was commenced by a complaint filed by 
appellant Mary G. Gariepy (hereinafter plaintiff) in the 
United States District Court for the District of Columbia 
and duly served on appellee Drew Pearson (hereinafter 
defendant Pearson) and appellee American Broadcasting 
Company, Inc. (hereinafter defendant Company) (Jt. 
App. 1A-7A). Each defendant served and filed an an¬ 
swer (Jt. App. 8A-13A). Both plaintiff and defendants 
demanded a jury trial (Tr. 6; 9; 13). Thereafter, both de¬ 
fendants moved for summary judgment (Jt. App. 13A- 
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14A). After submission of briefs and oral argument, the 
District Court on May 5, 1952, entered its final decision 
granting the motion (Jt. App. 21 A). On June 4,1952, plain¬ 
tiff filed with the Clerk of the District Court her notice of 
appeal to this Court (Jt. App. 21A-22A), and the trans¬ 
cript of record was docketed in this Court on July 12, 
1952. By order of the District Court entered July 3, 
1952, pursuant to F.R.Civ.P., Rule 75(i) and (o), the 
original papers were transmitted to this Court (Tr. 347). 

The jurisdiction of this Court is based upon 28 U. S. 
Code, Section 1291. 


STATEMENT OF CASE 

The District Court granted defendants’ motion for sum¬ 
mary judgment (Jt. App. 21A). The basis of defend¬ 
ants’ motion was that the words admittedly broadcast by 
defendants as a matter of law cannot reasonably be con¬ 
strued to be defamatory. 1 The District Court granted the 
motion on this ground (Jt. App. 18A-20A, 104 F. Supp. 
at 684). Thus, while this case was disposed of below on 
motion for summary judgment, the decision was not based 
on any of the discovery proceedings and in effect was the 
equivalent of judgment on the pleadings. Therefore the 
facts pertinent to this appeal are those stated in the 
complaint. 2 These are: 


1 An alternative basis for the motion, that the broadcasts were 
a report of an official investigation and privileged, was overruled 
by the District Court (Jt. App. 18A, 104 F. Supp. at 683). This 
basis is clearly insubstantial, and need not be considered in this 
brief. 

2 Defendants took four depositions which, pursuant to defend¬ 
ants’ designation (Tr. 345), are a part of the docketed transcript. 
But because of the District Court’s decision of the case as a matter 
of law on the words admittedly broadcasted, the facts appearing in 
these depositions need not be detailed. In any event, nothing therein 
militates in any way against plaintiff’s claim. The deposition of 


3 


Plaintiff was born May 1, 1900, in Michigan. She mar¬ 
ried Dr. Bernard F. Gariepy in Michigan on June 1, 
1935, and continued to be his wife until she obtained a 
divorce from him in September, 1943. Subsequent to 
September, 1943, plaintiff has lived and engaged in her 
profession as an anesthetist in Detroit, Michigan. She 
has custody of and until defendants’ broadcasts was liv¬ 
ing with her young son Richard, and was sending him 
to a neighborhood school. Until the broadcasts mentioned 
below, she enjoyed an excellent personal and professional 
reputation (Jt. App. 3A, 4A, 6A). 


Defendant Pearson, broadcasting from Washington, D. 
C., over defendant Company’s national chain, and read¬ 
ing from a prepared manuscript, said concerning the 
plaintiff, on January 30, 1949: 


‘‘Detroit. The Justice and Treasury Departments 
have ordered the prosecution of Dr. Bernard F. 
Gariepy of Royal Oak, Michigan, in a strange income- 
tax case indirectly involving Father Coughlin. Dr. 
Gariepy’s defense is that Father Coughlin gave him 
$68,000 because of alienation of affection of! Mrs. 
Gariepy by the radio priest. The Justice Department 
plans to prosecute Gariepy anyway.’' ■ 


and on February 6, 1949: 


plaintiff herself (Tr. 15-135) is an exhaustive inquiry by defend¬ 
ants into plaintiff’s background and relations with her former hus¬ 
band. The other depositions, those of Thomas J. Whitfield, Clarence 
E. Kitchen, and Glenn C. Gillespie (Tr. 144-317), were taken by 
defendants in an attempt to support the alternative basis of de¬ 
fendants’ motion for summary judgment, viz., privilege (Jt. App. 
14A). which was overruled by the District Court (Jt. App. 18A), 
and the contents of such depositions need not be detailed. Per¬ 
haps the best brief summary of the substance of the evidence of 


these persons is contained in the opinion of the Court of Appeals 
in the case of Gariepy v. United States, 1S9 F. 2d 459 at 463! (6th 
Cir. 1951). Plaintiff’s interrogatories to defendant Pearson, to 
show that he never inquired of plaintiff or Fr. Coughlin prior to 
the broadcasts concerning Pearson’s charge against them (Tr. 
136-138), have not yet been answered by Pearson. 


I 
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“Despite denials, the income tax ease of Dr. Ber¬ 
nard F. Gariepy, indirectly involving Father Cough¬ 
lin, will he brought to trial. When that trial takes 
place we will see who was reallv telling the truth.” 
(Jt. App. 3A-4A, SA, 10A). 

The “Mrs. Gariepy” mentioned is plaintiff. The “Father 
Coughlin” mentioned is the Reverend Father Charles E. 
Coughlin, who is a duly ordained priest of the Catholic 
Church and pastor of a parish at Royal Oak, Michigan, 
near Detroit. The “Dr. Bernard F. Gariepy” mentioned 
is plaintiff’s former husband (Jt. App. 4A-5A). 


The broadcasts, besides being broadcasted throughout 
the United states, were published and circulated with 
great notoriety and prominence in newspapers throughout 
the United States and especially in Detroit, Michigan 
newspapers. The broadcasts were understood by the pub¬ 
lic at large and by plaintiff’s friends, neighbors and ac¬ 
quaintances as accusing and insinuating that plaintiff, 
while a married woman, permitted her affection to be 
alienated by Fr. Coughlin and that plaintiff, while mar¬ 
ried, led an unchaste life. The complaint also alleges that 
the broadcasts were made with actual malice toward 
Fr. Coughlin and plaintiff (Jt. App. 4A, 5A). 


The charge that plaintiff’s affections had been alienated 
bv Fr. Coughlin was whollv false. Plaintiff had never 


evon been in the presence of Fr. Coughlin (other than 
as a member of a public congregation while he was con¬ 
ducting religious services) except once, when she con¬ 
sulted him professionally for a few minutes relative to 
her marital problems (Tr. 329-330). This consultation 
took place in Fr. Coughlin’s office, within view, though 
out of hearing, of several office employees (Tr. 80). 


As a result of the broadcasts, plaintiff suffered severe 
general and special damages. The principal item of the 
special damages was that plaintiff’s young son was sub¬ 
jected to such abuse and physical mistreatment by neigh- 
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borhood children as a result of the broadcasts, as to neces¬ 
sitate his being sent by plaintiff away from home to a 
boarding school (Jt. App. 6A). 

The complaint is in two counts. 

The first count is grounded on common law libel The 
second count realleges all the foregoing facts and charges 
that the acts of the defendants were in specific violation 
of D. C. Code (1940 Ed.), Title 22, Sec. 2304 (JtL App. 
7A). 

STATUTES INVOLVED j 

D. C. Code (1940 Ed.), Title 22, Sec. 2304 provides: 

‘‘Whoever wrongfully accuses any woman of un- 
chastitv shall be punished by a fine not exceeding 
five hundred dollars or by imprisonment not exceed¬ 
ing one year, or both, and shall also be liable to a 
civil action for damages bv the partv injured. (Mar. 
3, 1901, 31 Stat. 1323, ch. 854, § 818.)” 3 j 

STATEMENT OF POINTS 

1. It was error for the District Court to grant sum¬ 
mary judgment in favor of defendants because the broad¬ 
casts made by defendants were either defamatory as a 
matter of Jaw or were reasonably capable of being under¬ 
stood in a defamatory sense by the ordinary hearer and 
therefore presented a question for the jury. 

i 

SUMMARY OF ARGUMENT 

Tlie broadcasts, wholly false, stated in substaneej that 
plaintiff, while married, permitted her affections to be 
alienated by Fr. Coughlin in such manner that plaintiff’s 

A statute of Michigan, where plaintiff, Fr. Coughlin and Dr. 
Bernard F. Gariepy all resided, is substantially similar. Mich: Stat. 
Ann. Sec. 27.1370. 



6 


husband demanded, and Fr. Coughlin was willing to pay 
and in fact did pay her husband $68,000. Such language, 
even in the parlance of lawyers and judges, is assumed 
to insinuate unchastity by the wife. There is no doubt 
that the average man takes such language to charge un¬ 
chastity on the part of the wife. The law of libel is con¬ 
cerned with the natural and usual understanding of the 
average man. 

The broadcasts were actually taken to charge unchas¬ 
tity on the part of the plaintiff, as appears from the na¬ 
ture of the newspaper treatment of the broadcasts, and 
the repercussions from them. For example, as a result 
of the broadcasts, plaintiff’s minor son was so physically 
abused by the children in his home neighborhood that 
plaintiff had to withdraw him from the local school and 
send him to a boarding school. 

At tlm least, plaintiff is entitled to a jury trial on the 
question as to whether the broadcasts were defamatory. 
Tf words may reasonably be understood to have either of 
two meanings, one defamatory and one not, their mean¬ 
ing is for the jury. Clearly, the words here can reason¬ 
ably be understood to have a defamatory meaning. 
Numerous cases show this. Thus, granting summary 
judgment for defendants denied plaintiff her right to a 
jury trial. 

Plaintiff was severely damaged by the broadcasts. Tn 
addition to general damages, she suffered serious special 
damages. Summary judgment against her has deprived 
her of substantial rights. 



ARGUMENT 


Preliminary Statement 

It is admitted that the wards broadcasted were read 
from a prepared manuscript (Jt. App. 8A; 11A-12A). 
Thus, if they were defamatory, they were libel, not merely 
slander. Hartmann v. Win-chell, 296 N. Y. 296, 73 N. E. 
2d 30 (1947). 

A realistic consideration of the broadcasts as a whole 
shows that the statements in substance were: 

# “Mrs. Gariepv while married permitted her affec¬ 
tions to be alienated from her husband, Dr. Gariepv, 
in such a way that Dr. Gariepv demanded and Father 
Coughlin was willing to pay and did pay $68,000 as 
compensation for the wrong.” 

in granting summary judgment, the District Cobrt dis¬ 
tinguished criminal conversation from alienation of affec¬ 
tions, and held that unchastity is the gist of the former 
but “in no sense an element” of the latter (Jtj App. 
19A: 104 F. Supp. at 684). From this it concluded that 
the words involved here cannot reasonably be taken to 
charge unchastitv. Tt further held that this conclusion 
is not affected by defendants’ statement that $68,000 was 
paid on account of the alienation, holding “Certainly the 
amount of money referred to could not give to the words 
used a meaning different from the natural meaning of 
such words. . . .” (.Tt. App. 20A: 104 F. Supp. at 684). 

Tn other words, the District Court decided the case on 
abstract and legalistic tort definitions, not on the words 
in context as understood by the average man. In this, 
we submit that the learned District Court fell into serious 
error which has deprived plaintiff of her right to trial 
on the merits, and substantial damages. 
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A. Even in Professional and Judicial Parlance, “Aliena¬ 
tion of Affections” of a Married Woman by a Male 
Is Commonl” Assumed to Imply Adulterous Rela¬ 
tions, Especially Where a Large Sum Is Paid on 
Account of the Alienation. 

As wo shall show shortly, the most serious en*or of the 
District Court was in disposing of the case on technical 
tort definitions, rather than on the common understand¬ 
ing of tlm words by the average person. P>ut first let 
us note that even lawyers and judges, trained in precise 
definitions, commonly assume that a charge of alienation 
of affections of a wife by a man not her husband implies 
unchastity by the wife, especially where a large sum is 
allegedly paid the husband on account of the alienation. 

Tn ea i of the following cases, although plaintiff’s proof 
was directed in large measure to establishing adultery 
between the defendant and plaintiff’s spouse, each court 
referred to the case as involving “alienation of affec¬ 
tions”: 

Rich-arris v. Lorlehery . 65 App. D. C. 57. 79 F. 2d 
413 H935): 

Breavlt v. Kara sole, 74 A. 2d 450, 451 CR. T. 1950); 

Smith v. Smith, 225 SAY. 2d 1001. 1002 (Tex. Civ. 
App. 1949); 

Keyes v. Chvrchu'ard, 135 Conn. 115, 116, 61 A. 2d 
66S, 669 (194S): 

Johnson v. T/nhman, 333 Til. App. 418, 420, 78 X.E. 
2d 107 (194S): 

Ranh v. Kuhn. 236 Iowa 854, 858, 20 NAY. 2d 72. 75 
(1945): 

Khmaird v. Norris, 25 Tenn. App. 60, 150 SAY. 2d 
722 (1941): 

Mallory v. Edrjar, 128 Fla. 812, 813, 175 So. 863, 
864 (1937): ' 

Shed rich v. Lathrop , 106 Yt. 311, 313, 172 Atl. 630, 
631 (1934); 

Heitman v. Slee, 43 Ohio App. 302, 182 N.E. 659 
(1932); 
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Sonneman v. Atkinson, 121 Nebr. 752, 753, 238 
N.W. 532 (1931). 

i 

In Rank v. Kuhn, 236 Iowa 854, 858, 20 N.W. 2d 72, 
75 (1945), the court stated: 

“A cause of action for alienation of affections does 
not necessarily, though it may, involve a loss of af¬ 
fection through adulterous relations. 27 Am. Jar. 136, 
section 536. In an alienation suit, although not es¬ 
sential to recovery, adultery between defendant and 
plaintiff’s spouse may be shown in aggravation of 
damages. 42 C.J.S., Husband and Wife, §693, p. 348, 
27 Am. Jur. 146, section 545; 3 Restatement of Torts, 
section 683, Comments c and k. It is therefore en¬ 
tirely proper to include in a petition for alienation 
of affections by way of aggravation, an allegation of 
adultery.” (Italics supplied.) 

Whih* the court below predicated decision on precise 
technical differentiation of criminal conversation! from 
alienation of affections, actually the two torts merge into 
each other in most .judicial thinking and writing, and 
“criminal conversation” and “alienation of affections” 
are often used interchangeably. Thus, in Kimmel v. 
Campbell. 82 V. S. App. D. C. 121, 122, 161 F. 2d 378. 379 
(1947) this Court said: 

“The only claim of error in the charge of the court 
to the jury is that the court told the jury that under 
art allegation of alienation of affections, plaintiff could 
prove criminal conversation without specifically alleg¬ 
ing it in the complaint. This comment by the court 
was caused by an argument to the jury by counsel for 
the appellant, in which counsel made a point of the 
fact that the original complaint did not charge crimi¬ 
nal conversation and that this charge had been added 
later by amendment. We find nothing erroneous in 
the comment of the. court.” (Italics supplied.) I 

Thus, even to lawyers and judges, the charge that a 
wife’s affections were alienated by a maie in such manner 
that the husband demanded and got from the alienator 
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$68,000, would normally imply unchastity by the wife; it 
would be taken as the equivalent of a charge of criminal 
conversation. 


B. As a Matter of Common Sense and Common Under¬ 
standing, the Words Here Involved Were Defamatory 
of Plaintiff. 


But much more basic than the aforenoted error, was 
the District Court’s failure to consider the words in con¬ 
text, and to appraise them from the viewpoint of common 
understanding. The law of libel is concerned with the 
natural comprehension of words by the man in the street, 
not with eoneeptualistie refinements of the lexicographers. 

As stated by the United States Supreme Court in 
Washii - ton- Post Co. v. ClwJwner, 250 D. S. 290, 293 
(1919): 

“A publication claimed to be defamatory must be 
read and construed in the sense in which the readers 
to whom it is addressed would ordinarilv understand 
it.” 


In Swift (C Co. v. Graii. 101 
1939), the court said: 


F. 2d 976, 981 


(9th Cir. 


“The words spoken must be given the natural and 
popular construction of the average man and not the 
critical analysis of the mind trained in technicalities.” 

And in the recent case of Gadach v. Bento'll County 
Co-op. Ass’n., 53 NAY. 2d 230, 232 (Minn. 1952), this basic 
principle was again emphasized: 


“Whether a defamatorv meaning is conveved is de- 
pendent upon how ordinary men understand the lan¬ 
guage used in the light of surrounding circumstances.” 

It is perfectly clear that the Pearson broadcasts were 
in substance a statement that Fr. Coughlin alienated the 
affection of Mrs. Gariepy from Dr. Gariepy, while the 
former was the latter’s wife, in such a way that Dr. 
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Gariepy demanded and Fr. Coughlin was willing to pay 
and did in fact pay $68,000 as compensation for the 
wrong. 

The words thus broadcasted cannot be stated to anv 
neutral person, whether lawyer or layman, without draw¬ 
ing the invariable reaction: “Certainly Pearson meant 
unchastitv. What was the $68,000 for?” 

That is the common sense of the situation. 


Of course Pearson did not say in so many words that 
plaintiff had had illicit sexual intercourse. As stated by 
a celebrated .-jurist: 

j 

“We think the language used in this case, prima 
facie at least, imports a charge of fornication. . . . 
As is said in Walton v. Singleton, 7 Serg. S: R. 449, 
there is no offense which can be conveyed in so many 
multiplied forms and figures as that of incontinence. 
The charge is seldom made, even by the most vulgar 
and obscene, in broad and coarse language.”! (Mr. 
Justice Mitchell for the Court in Stroebel v. Whitney, 
31 Minn. 384 (1884)). 

But the harm done was no less serious because the lan¬ 
guage used was somewhat devious rather than the “broad 
and coarse language” which is shunned “even by the most 
vulgar and obscene.” In fact, in sexual matters, the 
more devious the language, often the more pernicious the 
insinuation. 


The o’-o’-whehiung majority of alienation suits j which 
involved a umn-woman relationship (as distinguished from 
suits involving interference by relatives) in which sub¬ 


stantial verdicts have been rendered, have involved illicit 
sexual intercourse. See Annotations 66 A.L.R. 609, 69 
A.L.B. 12^2. Naturally the average person understands, 
when it is broadcasted that a woman, while married, per¬ 
mitted her affections to be alienated by a male, with the 
consequent payment of $68,000 to the wronged husband. 
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that the wife was guilty of improper conduct. And 
where the words, as here, are false, they are defamatory 
and actionable. 4 

C. The Broadcasts Clearly Insinuated Unchastity. 

The cases are legion wherein words, often less sugges¬ 
tive of unchastitv than those here involved, have been 
held defamatory. 

In Frank v. Herrin ft, 208 SAV. 2d 783 (Mo. App. 1048), 
the defendant said of plaintiff: ‘‘The Sheriff made a 
catch. IT* caught Marcella (plaintiff) and Cellum (a 
Negro taxicab driver)—earlier.” The court held that the 
words could reasonablv be understood as charging plain¬ 
tiff with unchastity. Tn ‘HacBonnuph v. A. S. Beck Shoe 
Corpor- 'iov, 10 A. 2d 510 (Super. Ct. Del. 1939), de¬ 
fendant said that plaintiff, a store manager, was “too 
intimate with the girls and with the cashier in particu- 


' Assuming arguendo that the average person would not conclude 
that plaintiff had had illicit sexual intercourse, it would not follow 
that plaintiff had not been defamed. If a wife permits her affec¬ 
tions to be alienated in such a way that $68,000 is paid on account 
thereof, she certainly must have been guilty of some improper con¬ 
duct. Various publications concerning relations of men with women 
have been held libelous per se because they tended to cause disgrace 
or to render the party charged ludicrous or ridiculous, although not 
imputing unchastitv. Freeman v. Busch Jewelry Co., 98 F. Supp. 
963 (N.D. Ga. 1951). Any libel is actionable which tends to degrade 
or hold a person up to public contempt, shame and ridicule: Lane V. 
Washington Daily Neu.'s, 66 App. D.C. 245. 247, 85 F. 2d 822. 824 
(1936): Friedlander V. Rapley, 38 App. D.C. 208. 212 (1912); Pol¬ 
lard v. Lyon, 91 U.S. 225, 235 (1876). The District Court conceded 
that a charge that Fr. Coughlin alienated the affections of the 
plaintiff while she was the wife of Dr. Gariepy might be libelous 
and defamatory as to Fr. Coughlin without there being the slightest 
intimation or innuendo of adultery (Jt. App. 17A, 104 F. Supp. at 
683). But if it is opprobrious or degrading or shameful for a priest 
to alienate the affections of a communicant from her husband, it is 
hardly less so for the communicant who is a party to the transac¬ 
tion. 
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lar”. This language was held actionable per se although 
the word ‘‘intimate” was recognized as having a com¬ 
pletely innocent primary meaning. In King v. Northeast¬ 
ern Pub. Co., 294 Mass. 369, 2 N. E. 2d 486 (1936), de¬ 
fendant’s newspaper referred to plaintiff woman as the 
‘‘love mate” of a prominent Harvard student, as his 
“"Red-Head ‘Angel’”, who supplied the “love interlude” 
for him. The court held that reasonable persons could 
understand the publication as charging plaintiff with 
unchastity even though the article stated other Tacts 
tending to negate unchastitv. 


In Ballinger v. Democrat Co.. 203 Iowa 1095, 212 X. W. 
557 (1927), defendant newspaper published a story that 
plaintiff was being sued by her husband for divorce on 
the ground of “infidelity”. Actually the ground was cruel 
and inhuman treatment. The court held the article libel¬ 
ous per se although it was published by mistake and was 
otherwise fair and impartial. The court said: 


“The trial court was of the opinion that the word 
‘infidelity’ employed in the publication did not neces¬ 
sarily charge unchastitv. Xo doubt the word may 
properly be used to express delinquency in other 
forms. When, however, employed in the connection 
shown, its meaning is obvious, and would be univer¬ 
sally understood to charge unchastitv. The word 
‘inornate’ in similar connections has been held to 
mean unchastitv. Arnold v. Lutz. 141 Towa 596: 
Flues v. Xew Nonpareil Co., 155 Iowa 290. Tt is 
universally held that to charge a woman with inn- 
chastity is libelous per se. (Citing cases)” (203 
Towa at 1098). j 


In ClinrJcson v. Russell. 144 Towa 38, 121 X. W. 
(1909), defendant said of plaintiff: 


531 


“You must not go in company with Katrina (plain¬ 
tiff). She is a woman of low character. She has 
done enough harm in my family. Had it not been 
for her, Isabelle would yet have been at home, but 
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Katrina led her into wrong ways. She (Katrina) is 
not fit to take care of your parents’ house. She is 
not the right woman to take care of their children.” 

These words were held reasonably understandable as al¬ 
leging that plaintiff was immoral and unchaste. The 
court said: 

‘‘There need not he a direct charge of either un¬ 
chastity or immorality. It is sufficient if the words 
used were calculated to induce the hearer to suppose 
and understand that the person against whom they 
were uttered was guilty of either immorality or un¬ 
chastity. (Citing cases)” (144 Iowa at 40). 

Tn Dcrharn v. Derlntm , 123 Mich. 451. 82 X. W. 218 
(1900), defendant said of plaintiff, his daughter-in-law, 
that plaintiff’s grandfather was a woman’s man and that 
plaintiff was just like him, that her mother was like the 
grandfather, and that plaintiff was no better. These 
words were held actionable per se; they meant that plain¬ 
tiff consorted with men of bad reputation for immoral 
purposes. Tn Johnson v. Force. 80 Minn. 315, 83 X. W. 
1^2 (1900). defendant said of plaintiff, an unmarried girl, 
that she was a bad girl, that lie had heeii intimate with 
her during several years past: that he had had inter¬ 
course with her (the word “sexual” was not used). The 
court held the complaint good. After holding that words 
charging a woman with incontinence are actionable per se, 
the court said: 

“Tt is wholly immaterial that, according to the 
lexicographers, the words used, when taken by them¬ 
selves and independently, do not impute crime. TVe 
are to take into consideration all that was said, and 
the connection and circumstances. Charges of un¬ 
chaste conduct on the part of a female are fre¬ 
quently made by indirection or insinuation, and with¬ 
out the use of plain words; but the slander is fully 
as despicable, and the defamation quite as complete, 
when they are intended to convey and do convey to 
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the minds of the hearers the meaning that the un¬ 
married woman of whom they are spoken is guilty 
of fornication, as it is when the plainest and most 
direct language is employed.” (80 Minn, at 316). 

In Collins v. Dispatch Pub. Co., 152 Pa. 187, 25 Atl. 546 
(1893), defendant newspaper published an article about 
plaintiff, a post office superintendent, stating that com¬ 
plaints asking for plaintiff’s dismissal had been made “on 
account of intimacy with a well-known elocutionist”] This 
was held libel because intimacy, connected with the state¬ 
ment that complaints had been made against plaintiff, 
meant disreputable and degrading conduct. j 

In In d ia rut polls Journal Nev-s paper Co. v. Pugh, 6 Ind. 
App. 510, 33 X. E. 991 (1893), defendant’s newspaper 
article stated in substance that plaintiff, a woman, had 
been traveling for five months as a member of a band of 
evangelists which also included as business manager of 
the band, one Dempsey, a married man; that plaintiff 
had been “turned out of a hotel”; that this had caused 
a sensation in the community. The court held that the 
article constituted libel, considering the words to allege 
that plaintiff travelled with Dempsey as his wife. 

As already noted in the case at bar, the broadcasts in 
substance stated that plaintiff, while married, permitted 
her affections to be alienated in such manner that plain¬ 
tiff’s husband demanded, and the alienator was willing 
to pay and did pay to the husband, $68,000. It seems 
unnecessary to belabor the point that these broadcasts 
insinuated unchastitv. 

Moreover, it should be noted that in Michigan, where 
plaintiff, the "Reverend Fr. Coughlin, and Dr. Gariepy all 
resided at the time of the broadcasts and of the events 
imputed hv the broadcasts, causes of action for alienation 
of affection, criminal conversation and breach of promise 
were abolished in 1935. Settlement and payments re- 
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speeding such causes were made void and outlawed under 
heavy criminal sanction. 5 

It thus appears that at least those persons who heard 
the broadcasts in Michigan, plaintiff’s home state, must 
have realized that defendants were charging that Dr. 
Gariepy and Fr. Coughlin compromised for $68,000 a 
claim that was unenforceable in a court of law. The 
wrong alleged to have been committed was either adul¬ 
terous or non-adulterous. Tf it were non-adulterous. what 
was the huge sum of $68,000 paid for? There is no rea¬ 
sonable explanation on the basis of non-adulterous aliena¬ 
tion of affections. On the other hand, if the wrong were 
adulterous , plaintiff and Fr. Coughlin had been guilty 
of a crime (a common law felony, adultery), which rea¬ 
sonable listeners would conclude Fr. Coughlin would be 
willing to pay $68,000 to conceal. If only non-adulterous 
alienation of affections had occurred, then there was no 
crime to be concealed, and no incentive to make any pay¬ 
ment. A civil action was barred by statute. 

Further, the Michigan statutes also make it clear that 
in agreeing to compromise such a claim, both Dr. Gariepy 


■'Mich. Stat. Ann., Sec. 25.191 provides: “All civil causes of ac¬ 
tion for alienation of affections, criminal conversation, and seduction 
of any person of the age of eighteen (18) years or more, and all 
causes of action for breach of contract to marry are hereby abol¬ 
ished.” Sec. 25.193 (part of the same act) provides: “ All contracts 
and instruments ... in payment, satisfaction, settlement or com¬ 
promise of any [such] claim . . . are hereby declared to be con¬ 
trary to public policy and void. It shall be unlawful to cause, in¬ 
duce, or procure any person to execute such a contract or instru¬ 
ment; or to cause, induce or procure any person to give, pay, trans¬ 
fer or deliver any money [in settlement of such a claim].” (Italics 
supplied.) Sec. 25.197 (part of the same act) provides: “Any per¬ 
son who shall violate any of the provisions of this act shall be 
punished by a fine of not more than five thousand [5,000] dollars, 
or be imprisoned for a term of not less than one [1] year nor more 
than five [5] years, or be both fined and imprisoned in the discre¬ 
tion of the court.” 
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and Fr. Coughlin would have committed a crime, sub¬ 
jecting themselves to possible severe punishment.j With 
this knowledge, the reasonable listener could conclude 
only that a very serious wrong had been committed by 
Fr. Coughlin and plaintiff for two such men as Dr. 
Gariepy and Fr. Coughlin to run the risk of criminal 
prosecution on account of a settlement made in violation 
of the statute. This is another reason for an ordinary 
listener to understand that adulterous rather than non- 
adulterous alienation of affections was meant. 

But academic argument is wholly unnecessary to show 
that the broadcasts, considered realistically in context, 
insinuated unchastitv. The notorious newspaper articles 
published about the broadcasts assumed that the charge 
was one of unchastity (Tr. 318 and attached Exhibits). 
The repercussions from the broadcasts upon the young 
son of the plaintiff—including such severe physical mis¬ 
treatment as to necessitate his withdrawal from the! neigh- 
borhood school and transfer to a boarding school (Jt. 
App. 6A)—are telling evidence of how these broadcasts 
were actually understood. In fact, in defendants’ own 
case is implicit recognition of the truth, for in the deposi¬ 
tion of the witness Clarence F. Kitchen, it is stated that 
the payment from Fr. Coughlin to Dr. Gariepy was for 
‘‘taking liberties with my wife at that time” (Trj. 249). 

Cnless the law is to be blind to the facts of human 
experience, it must recognize that these broadcasts not 
only could reasonably be understood, but in fact were un¬ 
derstood, as insinuating that plaintiff, while married, was 
guilty of unchaste conduct. 
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D. In Any Event, Whether the Broadcasts Were De¬ 
famatory Was at Least a Jury Question, and Sum¬ 
mary Judgment Denied Plaintiff Her Clear Right to 
a Trial on the Merits. 

This Court lias emphatically cautioned against the abuse 
of summary judgment. Dewey v. Clark, S6 U. S. App. 
D. C. 137, ISO F. 2d 766 (1950). The caution is not only 
prudent but constitutionally necessary. Improper sum¬ 
mary judgment, as here, denies the constitutional right 
to a jury trial. F. S. Constitution, Amendment YTT. 

In no other field of the common law is the jury’s func¬ 
tion more intrinsic or historically rooted than in defama¬ 
tion cases. In the leading case of W ash in y ton Post Com- 
pany v. Chaloner, 250 U. S. 290, 293 (1919), the Court 
stated: 

“A publication claimed to be defamatory must be 
read and construed in the sense in which the readers 
to whom it is addressed would ordinarily understand 
it. So the whole item, including display lines, should 
be read and construed together, and its meaning and 
signification thus determined. When thus read, if its 
meaning is so unambiguous as to reasonably bear 
but one interpretation, it is for the judge to say 
whether that signification is defamatory or not. If, 
upon the other hand, it is capable of two meanings, 
one of which would be libelous and actionable and the 
other not, it is for the jury to say, under all the cir¬ 
cumstances surrounding its publication, including ex¬ 
traneous facts admissible in evidence, which of the 
two meanings would be attributed to it by those to 
whom it is addressed or by whom it may be read.” 

In that case the defendant newspaper published of plain¬ 
tiff that he “shot and hilled John Hillard, while the latter 
was abusing his wife. . . .” The trial court in¬ 
structed the jury that the words were actionable per se. 
This Court affirmed, but the United States Supreme Court 
reversed, saying: 
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. . It does not set forth the commission of a crime 
in unambiguous words. And we are unable to con¬ 
clude that, as a matter of law, addition of the words 
‘while the latter vras abusing his wife, who had taken 
refuge at Merry Mills, Chaloner’s home,’ would con¬ 
vert such a statement into a definite charge of mur¬ 
der. On the contrary, they might at least suggest to 
reasonable minds that the homicide was without 
malice. ... It is highly important that the ancient 
doctrine ‘Whatever a man publishes he publishes at 
his periF should be strictly enforced. But this cannot 
be done by taking away from the jury doubtful ques¬ 
tions of fact.” (Italics supplied; 250 I". S. at 293- 
294). j 


The principle of the Chaloner case has been repeatedly 
re-emphasized: 


Lane v. Washington Daily News, 66 App. I). C. 245, 
247, 85 F. 2d 822, 824 (1936); 

Sweeney v. United Feature Syndicate, 129 F. 2d 
904, 907 (2d Cir. 1942); 

Hubbard v. Associated Press, 123 F. 2d 864, 866 
(4th Cir. 1941); 

Estill v. Hearst Publishing Co., 186 F. 2d 1017, 
1021 (7th Cir. 1951); 

Christopher v. American News Co., 171 F. 2d 275, 
279 (7th Cir. 1948); 

Security Benefit Ass’n v. Daily News Pnbh Co., 299 
F. 445, 448 (8th Cir. 1924). ' 


In Mruerson v. Jlurlbut, 68 App. D. C. 360, 362; 98 F. 
2d 232, 234 (1938), cert, denied 305 Y. S. 610, this Court 
stated: 


“It is only when the court can say that the publica¬ 
tion is not reasonably capable of any defamatory 
meaning, and cannot reasonably be understood in any 
defamatory sense, that the court can rule, as matter 
of law, that the publication is not libellous.” ! 

In MacDonough v. A. S. Beck Shoe Cor/).. 10 A. 2d 510, 
513 (Super. Ct. Bel. 1939), the court stated: 
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“But if the words are capable of the meaning 
ascribed to them by the innuendo, however improb¬ 
able it may appear that such was the meaning con¬ 
veyed, it is the province of the jury to say whether 
they were in fact so understood. Newell, Libel and 
Slander, §752.” 


Tn Bovira v. Borjet . 240 X. Y. 314, 148 X. F. 534 (1925), 
the defendant, speaking to plaintiff in a group, said: “Go 
ahead, you are worse than a cocotte.” At the close of 


plaintiff’s evidence, her action for slander was dismissed. 


The Appellate Division affirmed. Tn reversing and re¬ 


manding for a new trial, the New York Court of Appeals 
said: 


“ - - - The word ‘cocotte’ is a French word meaning a 
woman who leads a fast life, one who gives herself 
up for money. The interpreter said it implies to 
some men the same idea as the word ‘prostitution’. 
Tn other associations it may mean a poached egg. 

“. - - As a rule, the words complained of are to be 
taken and understood in that sense which is most 
natural and obvious and according to the ideas they 
are calculated to convey to those to whom they were 
addressed. Tf the word ‘cocotte’ in common usage 
is susceptible of two meanings, it would be for the 
jury to say in what sense the word was used and 
understood. 

“We think sufficient appears in this case to war¬ 
rant the jury in passing upon the meaning of the 
word ‘cocotte’ as used by the defendant, whether it 
imputed to the plaintiff unchastity, and was so under¬ 
stood bv those who heard it.” 


Tn Kraft v. Xnr Tori' Herald Co., 6 F. 2d 644 (S.D. 
X.Y. 1925). the defendant said of plaintiff that he 


“. . . recently was involved in litigation as the result 
of an alleged attempt to depose his father ... as 
president of the tanning firm . . . which was founded 
by the grandfather.” 

The court held that the words were susceptible of two 
meanings, one libelous (that plaintiff was a moving party 
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against his father in the litigation referred to), and the 
other not libelous (that plaintiff was not participating in 
any attempt to depose his father). The issue as to 
which meaning ordinary readers would attribute to the 
words was left to the jury. 

In Summit v. Zetterlimd, 287 F. 759 (S.D. Fla. 1923), 
defendant said of plaintiff: 

“Summit secretly hauled away tomatoes from mv 
land and sold them.” 

Plaintiff admitted that the words were not actionable per 
se, in that no crime was unequivocally charged. Never¬ 
theless, the court held that 

“. . . a case is made for the jury to say whether the 
language employed was meant to and understood to 
be accusation by the defendant that the plaintiff had 
committed a larceny.” (287 Fed. at 760). 

It is submitted that at the very least plaintiff here had 
a right to go to the jury on the meaning of the broad¬ 
casts. A case similar on this point is one already men¬ 
tioned. Khuj v. Northeastern Pub. Co ., 294 Mass. 369, 2 
N.E. 2d 4^6 (1936). There, defendant’s newspaper ar¬ 
ticle referred to plaintiff, an unmarried woman, as “love 
mate” of a prominent Harvard student, and as his “Red- 
Head ‘Angel’" who supplied the ‘‘love interlude” for 
him. A jury verdict for plaintiff was affirmed, bn the 
ground that the jury could conclude that readers i would 
reasonably understand publication as charging plaintiff 
with unch.astity and fornication, even though the article 
contained other language negating unchastity. There is 
strong language holding the case to be for the jury: 

“. . . It is now well settled that the character of 
a publication as being libellous or otherwise is not to 
be judged by what we ourselves would understand it 
to mean, but that commonly the question is one of 
fact, and that the court can rule as a matter of law 
that the publication is not libellous and canj with- 
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draw the ease from the jury only when it is apparent 
‘that the publication is not reasonably capable of any 
defamatory meaning, and cannot reasonably be capa¬ 
ble of any defamatory sense.’ (Citing cases)” 

. . Taken together, the articles could be found to 
contain a statement that the plaintiff as a ‘red-head 
‘‘angel” ’ in the character of a ‘love mate’ had ‘sup¬ 
plied’ the ‘love interlude’ for a ‘playboy’. It seems 
quite superfluous to discuss the dictionary definitions 
of the words quoted. Taking human nature as it is, 
we cannot doubt that a fair-minded jury acting intel- 
ligentlv and in accordance with conscience and rea- 
son, could come to the conclusion that the publication 
would be understood by readers of the paper as 
charging unchastitv and fornication. (Citing cases)” 
(294 Mass, at 370, *371). 
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CONCLUSION 

It is respectfully submitted that to deny by summary 
judgment plaintiff’s right to have a jury pass upon her 
damages, runs counter to principles recognized for cen¬ 
turies in Anglo-American libel law. It violates the consti¬ 
tutional guarantee of jury trial. And it offends against 
the basic social need of redress for vicious nation-wide 
libel of private persons. Without such redress, social 
tranquillity becomes impossible, and legal process gives 
way to personal violence. 6 

The judgment should be reversed. 

Respectfully submitted, 

David W. Louisell 
Frank J. Whalen, Jr. 

2000 Massachusetts Avenue, N. W. 

Washington 6, D. C. 

Attorneys for 
Plaintiff-A ppellcmt 

Spencer & Louisell 

Washington, D. C. ! 

James F. Duffy 
John J. Sloan 
Detroit, Michigan 
Of Cowns el. 

6 It is stated in the opinion of the District Court that, although 
the broadcasts were not privileged when made, they would have 
been if made after the evidence had been given in Dr. Gariepy’s 
criminal trial (Jt. App. 18A, 104 F. Supp. at 683). If the intima¬ 
tion is that plaintiff was not seriously injured by the broadcasts, 
we submit it is wholly incorrect. When, months after the broad¬ 
casts, the libel appeared during Dr. Gariepy’s criminal trial, both 
plaintiff and Fr. Coughlin had the opportunity to take the stand 
and deny it, which they unequivocally did (Tr., United States v. 
Bernard F. Gariepy, D.C.E.D. Mich. No. 30771, pp. 1261, 1276). 
Moreover, the presiding judge castigated the libel for what it was— 
a despicable lie, and pointed out plaintiff’s good character (Ibid., 
Proceedings of Dec. 15, 1949). But of course plaintiff had no op¬ 
portunity of countering defendants’ nation-wide broadcasts, made 
months earlier. 
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MARY G. GARIEPY 
2212 Atkinson Avenue 
Detroit, Michigan 

Plaintiff, 

v. 


DREW PEARSON 
1313 - Twenty-ninth Street, N. W. 

Washington, D. C. 

and 

AMERICAN BROADCASTING COMPANY, INC. 

A corporation, 

1703 “K” Street, N. W. 

Washington, D. C. 

Defendants. 

Civil Action No. 437—’50 

Complaint for Doomages for Defamation and 
Statutory Violation 

Plaintiff complains of defendants and alleges: 

Count 1 

1. Plaintiff is an adult citizen of the United States 
and resides in Detroit, Michigan. Defendant Drew Pear¬ 
son is an adult citizen of the United States and resides in 
Washington, D. C. Defendant American Broadcasting 
Company, Inc., is a corporation which does business in 
the District of Columbia and maintains an office therein. 
The amount in controversy exceeds Three Thousand Dol¬ 
lars ($3,000.00) exclusive of interest and costs and this 
Court has jurisdiction of this action by virtue of its gen¬ 
eral jurisdiction. 
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2. Prior to and at the time of the wrongs hereinafter 
mentioned, defendant Drew Pearson was and still, is a 
newspaper writer and radio commentator engaged in 
writing newspaper columns and broadcasting com- 
2 inents over the radio stations and facilities of de¬ 
fendant American Broadcasting Company, Inc., 
and over its affiliated radio stations and facilities. Prior 
to and at the time of the wrongs hereinafter mentioned 
defendant American Broadcasting Company, Inc., was and 
still is the owner and proprietor of certain radio stations 
and broadcasting facilities in the United States and was 
and is engaged in the business of broadcasting and; pub¬ 
lishing radio programs including comments by defendant 
Drew Pearson through the medium of its broadcasting 
stations and facilities and numerous affiliated radio sta¬ 
tions and facilities throughout the United States. 


3. Subsequent to September, 1943, plaintiff has been 
and still is a resident of Detroit, Michigan, engaged in 
her profession as an anesthetist in Detroit, Michigan, 
and has been and is well known in said profession. Until 
the wrongs hereinafter complained of plaintiff’s reputa¬ 
tion in Detroit, Michigan, and its environs and generally 
in the United States had always been that of a reputable 
and honorable person, and her personal and professional 
reputation and standing had been excellent. 


4. Defendant Drew Pearson, broadcasting from Wash¬ 
ington, D. C., over the radio stations and facilities of 
defendant American Broadcasting Company, Inc. and 
numerous of its affiliated radio stations and facilities 
throughout the United States, and reading from a pre¬ 
pared manuscript or speaking from written or printed 
notes or memoranda, said of and concerning the plaintiff 
with the knowledge, consent and approval of defendant 
American Broadcasting Company, Inc. the following 
words on January 30,1949, to wit: 


“Detroit. The Justice and Treasury Departments have 
ordered the prosecution of Dr. Bernard F. Gariepy of 


i 
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Royal Oak, Michigan, in a strange income-tax case indi¬ 
rectly involving Father Coughlin. Dr. Gariepy’s defense 
is that Father Coughlin gave him $68,000 because of 
alienation of affection of Mrs. Gariepy by the radio 
priest. The Justice Department plans to prosecute Ga¬ 
riepy anyway.” 

and the following words on February 6,1949, to wit: 

6 “Despite denials, the income tax case of Dr. 

Bernard F. Gariepy, indirectly involving Father 
Coughlin, will be brought to trial. When that trial takes 
place we will see who was really telling the truth.” 

5. Defendant American Broadcasting Company, Inc. 
caused said words quoted in Paragraph 4 hereof to be 
broadcast from Washington, D. C. and from numerous 
other places throughout the United States by and through 
its radio stations and facilities and numerous radio sta¬ 
tions and facilities of its affiliates throughout the United 
States and as a result thereof large numbers of persons 
in Detroit, Michigan and its envirous and throughout the 
United States heard said words. The words quoted in 
Paragraph 4 hereof and the substance thereof were 
printed, published and circulated with great notoriety and 
prominence in the newspapers published in Detroit, Mich¬ 
igan and its environs and generally in the newspaper.- 
published throughout the United States, and were read 
by numerous persons in Detroit, Michigan and its en¬ 
virons and throughout the United States. 

6. Plaintiff was born on May 1, 1900. Plaintiff mar¬ 
ried Bernard F. Gariepy on or about June 1, 1935, and 
continued to be his wife until she obtained a divorce from 
him on or about September 13, 1943. Said Bernard F. 
Gariepy is the Dr. Bernard F. Gariepy meant and re¬ 
ferred to in the words quoted in Paragraph 4 hereof. 
Prior to and at the time of the wrongs herein complained 
of the Reverend Father Charles E. Coughlin was and is 
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a duly ordained priest of the Roman Catholic Church in 
good standing and pastor of a parish of said Church, to 
wit, the Shrine of the Little Flower, at Royal Oak, Michi¬ 
gan, and said priest is the person meant and referred to 
by the words “Father Coughlin” in the words quoted in 
Paragraph 4 hereof. By the words, “Mrs. Gariepy” ap¬ 
pearing in the words quoted in Paragraph 4 hereof, de¬ 
fendant Drew Pearson meant and referred to plaintiff. 

7. By said words quoted in Paragraph 4 hereof 
4 defendants meant and intended to mean and to be 
understood, and were by the public at large and by 
plaintiff’s friends, neighbors and acquaintances under¬ 
stood, as accusing, charging and insinuating that plaintiff 
while a married woman permitted her affection to be 
alienated by said Father Coughlin, and that plaintiff 
while married led an unchaste life and was an unchaste 
woman. The words quoted in Paragraph 4 hereof were 
a false, malicious and defamatory libel or slander of and 
concerning the plaintiff by defendants Drew Pearson and 
American Broadcasting Company, Tnc. Said words were 
broadcast and published without justification and were 
broadcast and published with actual malice toward said 
Father Coughlin and plaintiff and were in utter disregard 
of plaintiff’s rights. 

8. On account of and by means of the broadcasting 
and publishing by defendants of the aforesaid defamatory 
words quoted in Paragraph 4 hereof, the plaintiff has 
been injured, prejudiced and damaged in her good name, 
business and professional reputation and social standing 
in her community. Said words have caused plaintiff to 
lose the esteem and respect of her friends, her acquain¬ 
tances and the public generally and have brought': the 
plaintiff into disrepute and have deprived her of her 
good name, reputation and social standing and caused 
the plaintiff to suffer great humiliation, pain and mental 
anguish, all to her general damages in the sum of One 
Hundred Thousand Dollars ($100,000.00). j 






9. Prior to and at the time of the wrongs of defend¬ 
ants herein complained of plaintiff had custody of and 
was living with her young son, a minor, and was sending 
him to a school in the neighborhood of plaintiff’s resi¬ 
dence. As a result of the broadcast and publication 
stated in Paragraph 4 hereof, said son of plaintiff was 
subjected to such abuse, contumely and physical mistreat¬ 
ment by the children in said neighborhood as to 
5 necessitate his withdrawal from said neighborhood 
school and his being sent to and kept at a board¬ 
ing school at substantial distance from the residence of 
plaintiff thereby depriving plaintiff of the custody and 
companionship of said son and increasing the expenses for 
his maintenance, support and education and causing plain¬ 
tiff great humiliation, pain and mental anguish. As a 
further result of said wrongs of defendants, plaintiff’s 
position as a professional anesthetist has been placed in 
jeopardy. As a result of the facts stated in this com¬ 
plaint, plaintiff has suffered special damages in the sum 
of Twenty-five Thousand Dollars ($25,000.00). 

WHEREFORE, plaintiff demands judgment against 
the defendants and each of them in the following sums: 

A. One Hundred Thousand Dollars ($100,000.00) gen¬ 
eral damages. 

B. Twenty-five Thousand Dollars ($25,000.00) special 
damages. 

C. One Hundred Thousand Dollars ($100,000.00) puni¬ 
tive damages; a total of Two Hundred Twenty-five Thou¬ 
sand Dollars ($225,000.00) damages together with interest 
and costs. 

Count II 

1. Plaintiff is an adult citizen of the United States 
and resides in Detroit, Michigan. Defendant Drew Pear¬ 
son is an adult citizen of the United States and resides 
in Washington, D. C. Defendant American Broadcasting 
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Company, Inc. is a corporation which does business in the 
District of Columbia and maintains an office therein. The 
amount in controversy exceeds Three Thousand Dollars 
($3,000.00) exclusive of interest and costs. This Count II 
is brought under the general jurisdiction of this Court 
and under D. C. Code, 1940 Edition, Title 22, Section 
2304. 

2. Plaintiff realleges Paragraphs 2 through 9 inclu¬ 
sive of Count I of this complaint. 

6 3. Defendants in broadcasting and publishing 

the words quoted in Paragraph 4 of Count I, 
wrongfully accused plaintiff, a woman of unchastity, in 
violation of D. C. Code, 1940 Edition, Title 22, Section 
2304. ! 

WHEREFORE, plaintiff demands judgment against 
the defendants and each of them in the following sums: 

A. One Hundred Thousand Dollars ($100,000.00) gen¬ 
eral damages. 

B. Twenty-five Thousand Dollars ($25,000.00) special 
damages. 

C. One Hundred Thousand Dollars ($100,000.00) puni¬ 
tive damages; a total of Two Hundred Twenty-five Thou¬ 
sand Dollars ($225,000.00) damages together with interest 
and costs. 

/s/ David W. Louisell 
David W. Louisell of 
Spencer and Louisell 
1712 “H” Street, N. W. 
Washington 6, D. C. 

Attornev for Plaintiff. 

* * * • 
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Answer of Defendant Drew Pearson 

First Defense 
Count I 

1, 2. Denies that any wrongs have been committed, 
and admits the other allegations contained in paragraphs 
1 and 2. 

3. Admits plaintiff is a resident of Detroit and is with¬ 
out knowledge or information sufficient to form a belief 
as to the truth of the other allegations contained in para¬ 
graph 3. 

4. Denies each and every allegation contained in para¬ 
graph 4, except that defendant Pearson broadcasting from 
Washington, D. C., over the radio stations and facilities 
of the American Broadcasting Company, Inc., and read¬ 
ing from a prepared manuscript on January 30, 1949, and 
on February 6, 1949, spoke certain words, a statement of 

which is attached hereto marked Exhibit “A”. 

8 5. Defendant is without knowledge or informa¬ 

tion sufficient to form a belief as to the truth of 
the allegations in paragraph 5, except that the matter set 
forth in Exhibit “A” was broadcast from Washington, 
D. C., over the facilities of the American Broadcasting 
Company, Inc. 

6. Admits the words il Father Coughlin” used in the 
broadcast referred to Father Charles E. Coughlin, of the 
Shrine of the Little Flower, at Koval Oak, Michigan, and 
is without knowledge or information sufficient to form a 
belief as to the truth of the other allegations of para¬ 
graph 6. 

7, 8. Denies the allegations contained in paragraphs 7 
and 8, and states further that the broadcasts were made 
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in good faith without malice and in reliance upon trust¬ 
worthy sources. 

V I 

9. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
of paragraph 9. 


Count II 

i 

I 

1. Admits the allegations of paragraph 1. 

2. Defendant Pearson realleges paragraphs 2 through 
9, inclusive, of his answer to Count I of the complaint. 

3. Denies each and every allegation of paragraph 3. 

Second Defense to Both Counts 

Refers to the allegations of the first defense and states 
further that the matter set forth in Exhibit “A” consti¬ 
tutes a fair report of executive and subsequent jgdicial 
proceedings. 


Third Defense to Both Cownts 

Refers to the allegations of the first defense and states 
further that the matter set forth in Exhibit “A” is true 
in substance. 

Fourth Defense to Both Counts 

Refers to the allegations of the first defense and states 
further that the matter set forth in Exhibit “A”, 
9 insofar as it consists of statements of fact, is true 
in substance, and, insofar as it consists of state¬ 
ments of opinion, is fair comment concerning a matter of 
public interest. 
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WHEREFORE, defendants demands judgment dismiss¬ 
ing the complaint together with his costs and disburse¬ 
ments. 

/s/ J. Donovan 

John Donovan 

902 American Security Bldg. 

Washington, D. C. 

Attorney for Defendant 
Drew Pearson 

• • • • 

10 Exhibit “A” 

January 30, 1949 

“Detroit. The Justice and Treasury Departments have 
ordered the prosecution of Dr. Bernard F. Gariepy of 
Royal Oak, Michigan, in a strange income-tax case indi¬ 
rectly involving Father Coughlin. Dr. Gariepy’s defense 
is that Father Coughlin gave him $6S,000 because of alien¬ 
ation of affection of Mrs. Gariepy by the radio priest. 
The Justice Department plans to prosecute Gariepy any¬ 
way. ’ ’ 

February 6, 1949. 

“Despite denials, the income tax case of Dr. Bernard 
F. Gariepy, indirectly involving Father Coughlin, wall be 
brought to trial. When that trial takes place we will see 
who vras really telling the truth.” 

• # * * 
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Answer of Defendant 

I 

American Broadcasting Company, Inc. \ 

i 

First Defense 
Count I 

1. Admits the allegations contained in paragraph 1. 

2. Denies the allegations contained in paragraph 2, 
except that Defendant Pearson is a newspaper writer and 
radio commentator and broadcasts news and comments 
over stations in New T York, Chicago, San Francisco,' Los 
Angeles and Detroit owned by defendant American Broad¬ 
casting Company, Inc., and over its affiliated radio sta¬ 
tions and facilities and admits it was at the times men¬ 
tioned and is now engaged in the business of broadcasting 
radio programs through its stations and facilities and 
affiliated radio stations and facilities throughout the 
United States. 

3. Admits plaintiff is a resident of Detroit and is with¬ 
out knowledge or information sufficient to form a belief 
as to the truth of the other allegations contained in para¬ 
graph 3. 

12 4. Denies the allegations of paragraph 4 of the 
complaint except it admits that defendant Pearson 

broadcast from Washington over the radio stations and 
facilities of defendant American Broadcasting Company, 
Inc., and numerous of its affiliated radio stations through¬ 
out the United States the matter set forth in Exhibit “A” 
attached hereto on the dates specified therein and that 
prior to each such broadcast defendant Pearson submit¬ 
ted to defendant American Broadcasting Company, Inc., 
a script containing the statements which he intended to 
broadcast and defendant American Broadcasting Com- 
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pany, Inc., examined such script in keeping with its obli¬ 
gations as a licensee of broadcasting stations under the 
Communications Act to ensure that the material con¬ 
tained no matter the broadcasting of which would be 
in violation of the Communications Act. 

5. Admits defendant American Broadcasting Com¬ 
pany, Inc., caused said words set forth in Exhibit “A” 
to be broadcast from Washington, D. C., and from numer¬ 
ous other places throughout the United States by and 
through its radio stations and facilities and numerous 
radio stations and facilities of its affiliates throughout 
the United States. It is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the 
other allegations of paragraph 5. 

b, 7, S, 9. Defendant American Broadcasting Company 
Inc., is without knowledge or information sufficient to 
form a belief as to the truth of the allegations of para¬ 
graphs (i, 7, S and 9, and states further that the broad¬ 
casts were made in good faith, without malice and in 
reliance upon trustworthy sources. 

Count II 

1. Admits the allegations contained in para- 
13 graph 1. 

2. Defendant American Broadcasting Company, 
Inc., realleges paragraphs 2 through 9, inclusive, of its 
answer to Count I of the complaint. 

3. Denies each and every allegation of paragraph 3. 

Second Defense To Both Counts 

Refers to the allegations of the first defense and states 
further that the matter set forth in Exhibit “A” consti¬ 
tutes a fair report of executive and subsequent judicial 
proceedings. 
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Third Defense To Both Counts 

Refers to the allegations of the first defense and states 
further that the matter set forth in Exhibit “A” i!s true 
in substance. 


Fourth Defense To Both Counts 


Refers to the allegations of the first defense and states 
further that the matter set forth in Exhibit “A”* insofar 
as it consists of statements of fact, is true in substance 
and insofar as it consists of statements of opinion is fair 
comment concerning a matter of public interest. 


WHEREFORE, defendant demands judgment dismiss¬ 
ing the complaint together with its costs and disburse¬ 
ments. 


/s/ John Donovan 
John Donovan 

902 American Security Building 
Washington 5, D. C. 

Attorney for Defendant 
AMERICAN BROADCASTING 
COMPANY, INC. 

325 Filed Feb 4 1952 Harry M. Hull, Clerk 
Motion for Summary Judgment 


The defendants, Drew Pearson and American Broad¬ 
casting Company, Inc., by their attorneys, Dwight, Royall, 
Harris, Koegel & Caskey, move the Court for summary 
judgment in the above-entitled cause, pursuant to Rule 
56 of the Federal Rules of Civil Procedure, and for 
grounds of this motion say: 


* Exhibit A of this Answer is identical to Exhibit A of the 
Answer of Defendant Drew Pearson. 
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1. There is no real fact issue involved herein because 
the plaintiff alleges and the defendants admit that the 
sole basis for the allegations of defamation is contained 
in the following words uttered in two radio broadcasts 
by defendant Drew Pearson over the facilities of defend¬ 
ant American Broadcasting Company, Inc., to wit: 

‘‘Detroit. The Justice and Treasury Departments have 
ordered the prosecution of Dr. Bernard F. Gariepy of 
Royal Oak, Michigan, in a strange income-tax case in¬ 
directly involving Father Coughlin. Dr. Gariepy’s defense 
is that Father Coughlin gave him $G8,000 because of 
alienation of affection of Mrs. Gariepy by the radio 
priest. The Justice Department plans to prosecute Gar¬ 
iepy anyway.” 

* * • # 

“Despite denials, the income tax case of Dr. Bernard 
F. Gariepy, indirectly involving Father Coughlin, will be 
brought to trial. When that trial takes place we will 
see who was really telling the truth.” 

326 2. As a matter of law, the aforesaid published 

words cannot reasonably be construed under the 
circumstances alleged to be defamatory. 

3. The broadcast was a fair report of an official in¬ 
vestigation conducted by members of the Justice and 
Treasury Departments in the course of their official duties 
into the tax status of Dr. Bernard F. Gariepy as appears 
more fully in the depositions of Thomas J. Whitfield and 
Clarence E. Kitchen filed herein, and being a fair report 
of an official investigation, said publication was privileged. 

DWIGHT, ROY ALL, HARRIS, KOEGEL & CASKEY 

By /s/ Robert D. Larsen 
Robert D. Larsen 

1000 Vermont Avenue, N. W. 

Washington 5, D. C. 

Attorneys for Defendants Drew Pearson 

and American Broadcasting Company, Inc. 
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Notice 

TO: Mary G. Gariepy 

2212 Atkinson Avenue 
Detroit, Michigan 

Please take notice that the points to be submitted in 
support of the foregoing motion and the authorities in¬ 
tended to be used are attached hereto. The rules of the 
above-entitled Court require that if you oppose the grant¬ 
ing of the above motion, you or your counsel shall within 
five days from the date of service of a copy of this mo¬ 
tion upon you, or such further time as the said Court 
may grant, or, as the parties to this suit may agree upon, 
file in reply with the Clerk of said Court, a statement 
of the points and authorities upon which you rely, 
327 and serve a copy thereof upon counsel for de¬ 
fendants. 

DWIGHT, ROYALL, HARRIS, KOEGEL & CASKEY 

By /s/ Robert D. Larsen 
Robert D. Larsen 

1000 Vermont Avenue, N.W. 

Washington 5, D. C. 

Attorneys for Defendants Drew Pearson 

and American Broadcasting Company, Inc. 

* # # * 

333 Filed Apr 29 1952 Harry M. Hull, Clerk 

Memorandum 

Morris, J. This is an action brought by the plaintiff 
against the defendants to recover damages resulting from 
an alleged libel by the said defendant Drew Pearson over 
the radio station and facilities of the defendant American 
Broadcasting Company, Inc. The statement charged to 
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be libelous, made by the defendant Pearson on January 
30, 1949, was as follows: 

Detroit. The Justice and Treasury Departments have 
ordered the prosecution of Dr. Bernard F. Gariepy of 
Royal Oak, Michigan, in a strange income tax case in¬ 
directly involving Father Coughlin. Dr. Gariepy’s defense 
is that Father Coughlin gave him $68,000 because of alien¬ 
ation of affections of Mrs. Gariepy by the radio priest. 
The Justice Department plans to prosecute Gariepy any¬ 
way. 

The said defendant Drew Pearson is also alleged to 
have made the following statement on February 6, 1949: 

Despite denials, the income tax case of Dr. Bernard 
F. Gariepy, indirectly involving Father Coughlin, will be 
brought to trial. When that trial takes place we will see 
who was really telling the truth. 

It is alleged in the complaint that the plaintiff married 
Bernard F. Gariepy on or about June 1, 1935, and con¬ 
tinued to be his wife until she obtained a divorce from 
him on or about September 13, 1943; that the said Ber¬ 
nard F. Gariepy is the Dr. Bernard F. Gariepy meant 
and referred to in the alleged libel: that the plaintiff is 
the Mrs. Gariepy referred to in said alleged libel; that, 
by the words “Father Coughlin” in said alleged libel, is 
meant the Reverend Father Charles E. Coughlin, who was 
and is a duly ordained priest of the Roman Catholic 
Church, and pastor of a parish of said Church, to wit, 
the Shrine of the Little Flower, at Royal Oak, 
334 Michigan. The complaint further alleges that, by 
the words used in the alleged libel, the defendant 
Pearson meant and intended to mean, and was understood, 
as charging that the plaintiff, while married, led an 
unchaste life and was an unchaste woman. 

To this complaint, answer was filed by the defendants, 
setting up numerous defenses. Depositions of the plaintiff, 
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Mary G. Gariepy, Thomas J. Whitfield, and Clarence E. 
Kitchen have been taken and filed in the case, together 
with numerous exhibits. Several motions looking to dis¬ 
covery have been filed and hearings had thereon. ! The 
motion now under consideration is one for summary 
judgment filed by the defendants, in which it is insisted 
that the words in the alleged libel do not support the 
innuendo of unchastity and, therefore, are not defama¬ 
tory of the plaintiff. The plaintiff has opposed this! mo¬ 
tion for summary judgment, insisting that the words used 
do support the innuendo of unchastity and are, therefore, 
defamatory, and hence summary judgment for the; de¬ 
fendants should not be granted. 

Undoubtedly a charge of alienation of affections, made 
in certain circumstances, constitute defamation where it 
falsely represents marital discord, and that without re¬ 
gard to any intimation or innuendo of unchastity, but 
here it is conceded that, the plaintiff and her former hus¬ 
band having been divorced something over five years 
prior to the alleged libel, there cannot be defamation, 
unless there is the intimation or innuendo that the plain¬ 
tiff “while married, led an unchaste life and was an un¬ 
chaste woman,” as alleged in the complaint. It must be 
borne in mind that in this action there is no question in¬ 
volved as to whether or not the statement of the defend¬ 
ant Pearson was defamatory or libelous as to Father 
Coughlin. There, again, a charge that he alienated! the 
affections of the plaintiff while she was the wife of her 
former husband might be libelous and defamatory as to 
him without there being the slightest intimation or innu¬ 
endo of adultery. 

As one of the defenses asserted by the defendants, it is 
claimed that the statement of Dr. Gariepy referred to in 
the broadcast was privileged, in that it was a report of 
news, which has been substantiated by testimony a few 
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months later in the trial of Dr. Bernard F. Gariepy 
335 for tax evasion, in which trial he was convicted, 
that he had stated such would be his defense; and 
that such statement had been made by Dr. Gariepy is 
further supported by the depositions in the instant case. 
It is true that, if the statements of the defendant Pearson 
had been made some months later, after the evidence in 
the Gariepy case had been given, the broadcast statement 
would have been privileged, and no action would lie, even 
if the statement was defamatory, but the statement was 
made some months prior to that time, and it was not a 
statement issued by public authorities in the course of 
their public duty, and so it cannot be said to be privileged. 
Nor can the fact that it has been established that it truly 
represented what Dr. Gariepy had said give immunity 
to the defendants for repeating such statement, if it was 
defamatory as to the plaintiff and false. So the question 
turns, in this posture of the case, upon whether or not 
the words, as here used, could reasonably be understood 
to support the innuendo of unchastity as charged in the 
complaint. If the reasonable and usual meaning of the 
words used in a statement do not support an innuendo 
which would make such words defamatory, it is the duty 
of the Court to determine that question, and here that 
would require the granting of defendants’ motion for 
summary judgment. If the words used in the statement 
are reasonably susceptible of two meanings, one of which 
would support the innuendo making said words defama- 
tory, and the other not supporting such innuendo, it is 
then the duty of the Court to submit to a jury the de¬ 
termination as to whether or not the words were intended 
and understood to be defamatory, and here that would 
require a denial of the defendants’ motion for summary 
judgment. 

The term “alienation of affections,” as generally and 
commonly used, conveys the idea of a change in mental 
attitude and nothing more. Certainly, in their common 
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meaning, such words do not connote any unchastity on 
the part of any one. When one looks at the legal meaning 
of the term “alienation of affections,” it also means a 
change in mental attitude of one spouse toward another, 
induced by a third party. Conduct on the part of such 
third party which brings about the alienation of 
336 affections of a spouse gives rise to an action by the 
injured spouse against the third party (except in 
certain jurisdictions where such action lias been barred by 
statute). If a third party has adulterous intercourse with 
a husband or wife, the injured spouse has a right of 
action for that wrong, which is known as “criminal con¬ 
versation.” There unchastity is the gist of the wrong. 
There can be alienation of affections without the slightest 
unchaste conduct being involved. Indeed the reports are 
full of such cases, in many of which the action is against 
parents, relatives or other third parties obviously in¬ 
capable of sexual intercourse with the spouse of the in¬ 
jured party. 1 There are also reported cases in which 
actions for alienation of affections have been brought; on 
the ground that the defendant, as a member or officer 
of a religious order, has by persuasion or teaching caused 
the plaintiff’s spouse to be estranged with absolutely no 
intimation or innuendo of unchastity. There can be crim¬ 
inal conversation or adulterous conduct without there be¬ 
ing an alienation of affections. It is true that, in some 
jurisdictions, in actions for alienation of affections, un¬ 
chaste conduct may be charged and may be proved, but 
even there it is in no sense an element of the wrong of 
alienation of affections, but only one of the means ! bv 
which the alleged alienation of affections can be accom¬ 
plished. To say that, because unchaste conduct may be 


1 In Michigan, the residence of the plaintiff, Dr. Gariepy and 
Father Coughlin, the legal action of “alienation of affections" was 
abolished by statute in 1935, except as to relatives, and no ele¬ 
ment of unchastity can be involved. 
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one of the means by which alienation of affections can be 
accomplished, the term “alienation of affections” means 
that unchaste conduct was involved is as falacious as to 
say that a statement that one party intends to seek a 
divorce from a spouse is to charge that spouse with 
unchaste conduct because adultery may be a basis for 
securing a divorce. Neither the term “alienation of af¬ 
fections,” nor the term “divorce” (except in a jurisdiction 
where adultery is the only ground upon which divorce 
can be granted) connotes unchastity without other or 
further statement that affords a reasonable basis for the 
conclusion that unchastity was intended. It is urged bv 
the plaintiff here that the large amount of money which 
the defendant Pearson said that Dr. Gariepy had 
337 said was paid to him by Father Coughlin gives 
rise to the suspicion that something more was in¬ 
tended by the term “alienation of affections” than would 
otherwise be attributed to such term. Certainly the 
amount of money referred to could not give to the words 
used a meaning different from the natural meaning of 
such words, nor distort them into support for the in¬ 
nuendo asserted. If any intimation or innuendo accom¬ 
panied the words which were used by the defendant 
Pearson, from a reading of the statement in its entire 
context, it is that the defendant Pearson did not believe 
the statement of Dr. Gariepy to be credible, and that such 
was also the view of the Justice Department. 

A reporter of news, whether in the press or on radio, 
should be held strictly accountable for statements un¬ 
founded in fact which do injury to others. One ought 
not to be permitted to escape liability in such situation 
on the ground that the damaging statement is simply a 
repetition of what some one else has said. Neither, how¬ 
ever, ought one reporting the news be charged with 
liability by giving to statements made a strained and 
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i 
i 

unusual meaning to afford basis for an evil innuendo 
where the usual meaning of such words are not evil. 

For the reasons stated, the motion of defendants for 
summary judgment will be granted. Counsel will prepare 
and submit an appropriate order carrying this decision 
into effect. 

/s/ Jas. W. Morris 
Judge. 

April 29, 1952. 

* * # * 

338 Filed May 5 1952 Harry M. Hull, Clerk j 

Order Granting Defendants’ Motion For 
Summary Judgment 

This cause came on to be heard this term of court 
upon defendants’ motion for summary judgment together 
with all the pleadings, depositions, and affidavits in sup¬ 
port of and in opposition to said motion, and after hear¬ 
ing argument of counsel for the respective parties, upon 
consideration thereof, it is, by the Court, this 5th day of 
May, 1952 

i 

Adjudged and ordered, that the defendants’ motion for 
summary judgment filed herein be, and the same is hereby 
granted. 

/s/ Jas. W. Morris 
Judge 

* • * * 

339 Filed Jun 4 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 4th day of June, 1952, that 
MARY G. GARIEPY, Plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Co- 


22 A 


lumbia from the judgment of this Court entered on the 5th 
day of May, 1952 in favor of defendants DREW PEAR¬ 
SON and AMERICAN BROADCASTING COMPANY, 
INC., a corporation, against said MARY G. GARIEPY. 

/s/ Samuel Spencer 
Samuel Spencer 

/s/ Frank J. Whalen, Jr. 

Frank J. Whalen, Jr. 

Attorneys for Plaintiff 

Spencer & Louisell 

2000 Massachusetts Ave., N. W. 

Washington 6, D. C. 
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STATEMENT OF QUESTION PRESENTED 

A radio commentator reported accurately that there was 
an income tax prosecution against the divorced husband of 
the plaintiff, and that, by way of defense, plaintiff’s hus¬ 
band claimed that certain money which he had not reported 
as income was given to him by a priest because of aliena¬ 
tion of plaintiff's affection. In the opinion of the appellees, 
the question presented by this appeal is whether that 
broadcast charged the plaintiff with being unchaste. 
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United States Court of Appeals 

j 

for the District of Columbia Circuit I 


No. 11,492 


Mary G. Gariepy, Appellant , 
v. 

Drew Pearson and American Broadcasting Company, Inc., 

a Corporation, Appellees. j 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Tliis is a libel action in which the plaintiff says she j was 
defamed by the following broadcast made by the defendant 
Drew Pearson over the facilities of the defendant, 
American Broadcasting Company, Incorporated: 

“Detroit. The Justice and Treasury Departments 
have ordered the prosecution of Dr. Bernard F. 
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Gariepy of Royal Oak, Michigan, in a strange income 
tax case indirectly involving Father Coughlin. Dr. 
Gariepy’s defense is that Father Coughlin gave him 
$68,000 because of alienation of affection of Mrs. 
Gariepy by the radio priest. The Justice Department 
plans to prosecute Gariepy anyway.” 

The essential facts are as follows: 

1. The language of the broadcast is admitted. (Jt. 
App. SA, 11A). 

2. The broadcast was an accurate news report of the 
fact that a prosecution of Dr. Gariepy had been 
ordered and of his defense in that case. The de¬ 
fense offered by him, it transpired, was without 
merit. 

3. Appellant is the ex-wife of Dr. Gariepy, having 
been divorced from him more than five years before 
the broadcast. 

The lower Court ruled that the words used were not de¬ 
famatory in that they did not, as the plaintiff says, charge 
her with unchastity, nor were they capable of any other 
defamatory meaning insofar as the plaintiff was con-, 
eerned. Judge Morris granted defendants’ motion for 
summary judgment. (Jt. App. 15A-21A). 

This appeal is taken from that judgment. 

SUMMARY OF ARGUMENT 

The only question presented for this Court’s decision is 
whether the language of the broadcast supports the 
innuendo alleged in the complaint that the plaintiff, while 
married, led an unchaste life and was an unchaste woman. 
The plaintiff conceded in the court below that unless the 
language supported such an innuendo, there was no cause 
of action. Judge Morris ruled that the reasonable and 
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usual meaning of the words used did not support tjhat 
innuendo. (Jt. App. 17A, 21 A). 1 

The words of the broadcast on which the plaintiff 
attempts to base an imputation of unchastity are 
“alienation of affection.” Unless these words, read in 
context, charge the plaintiff with unchastity, the granting 
ot defendants’ motion for summary judgment was proper. 

The words “alienation of affection” taken in their 
ordinary, everyday common sense meaning convey the idea 
of a change in mental attitude and nothing more. Thfere 
may be a thousand reasons which can be ascribed to this 
change of mental attitude, but the significant fact—and all 
that the term implies—is that the affection of one spouse 
for the other is alienated. | 

There are innumerable reported cases involving defend¬ 
ants closely related by blood or occupying a position of 
trust and confidence in relation to the alienated spouse. 
In these situations, obviously, no sexual misconduct was 
involved. Such cases have received considerable publicity, 
and the average person is familiar with the meaning of the 
term “alienation of affection.” 

In law, the words “alienation of affection” have long 
been distinguished from “fornication,” “adultery,” and 
“criminal conversation.” The term “alienation of affec¬ 
tion” implies only a change in mental attitude of one 
spouse for another induced by a third person. -The gist of 
an action for alienation of affection is the loss by one 
spouse of the conjugal fellowship, company, cooperation 
and aid of the other spouse. Physical debauchment is not 

l Tt is presumed that the plaintiff in the broad phasing of the question pre¬ 
sented and in the argument (e.g. Appellant’s Brief 12, f.n. 4) does not intend 
to belabor this Court with the argument that the language of the broadcast 
was defamatory as to her even if it did not charge that she was unchaste. It 
seems readily apparent that such a position would be untenable in view of £hc 
fact that it is a matter of public, record that more than five years prior to 
the broadcast the plaintiff was divorced from Dr. Gariepv in an acrimonious 
proceeding wherein she charged her husband with extreme and repeated cruel¬ 
ty in seven different particulars, but admitted that she had concealed ftom 
him the fact that she had given birth to an illegitimate child by another man 
prior to her marriage. (Tr. 66) 
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an element of the cause of action for alienation of 
affection. 

Neither by the common ordinary meaning of the words 
nor by the legal definition does the term “alienation of 
affection” impute or connote unchastity. 

The use of the term “alienation of affection” in the con¬ 
text of the broadcast does not and cannot give to the words 
a meaning different from their natural meaning. When 
the term “alienation of affection” is read together with 
the rest of the broadcast, it is clear that no innuendo of 
unchastity was intended and none existed. The last sen¬ 
tence pointed out that the Justice Department planned to 
prosecute Dr. Gariepv anyway. Thus, it was made clear 
that the Justice Department believed the defense to be 
without merit. Obviously, this dispels any suggestion that 
the defendant Pearson was charging the plaintiff with 
unchastity. 

Under the admitted facts in this action, it was proper 
for Judge Morris to grant the appellees’ motion for sum¬ 
mary judgment. 


ARGUMENT 

I 

The Term “Alienation of Affection” as Generally And Com¬ 
monly Used and Understood Conveys the Idea Of a 
Change in Mental Attitude and Nothing More 

The gist of an action for alienation of affection is loss 
of consortium; that is, the loss of conjugal fellowship, com¬ 
pany, cooperation and aid of the husband or wife. 
Physical dobauchment is not an element of the cause of 
action for alienation of affection. Dodge v. Rush, 28 App. 
D. C. 149 (1906); Bean v. McFarland, 280 Mich. 19, 273 
X.W. 332 (1937). 

The nature of the wrong is well defined in the Restate¬ 
ment of Torts, Volume III, as follows: 





“§ 683 Alienation of Wife’s Affections 


“One who, without privilege to do so, purposely 
alienates a wife’s affections for her husband is liable 
for the harm thereby caused to any of his legally pro¬ 
tected marital interests.” 

j 

In Fleming v. Fisk, 66 App. D. C. 350, 87 F. 2d 747 
(1936), this Court in defining the term “ alienatioh of 
affection” stated, at page 747: ; 

“Each party to a marriage has a legal right to the 
affection and consortium of the other. Deprivation of 
the same, intentionally caused by a third party, is 
legally actionable.” 

In no jurisdiction is physical debauchment of the 
alienated spouse an element of the cause of action. 2 If the 
words “alienation of affection” legally meant or included 
the concept of adulterous intercourse, then adultery would 
have to be pleaded in the complaint in order to support the 
cause of action. Clearly this is not the law. Kimmel v. 
Campbell, 82 App. D. C. 121, 161 F. 2d 378 (1947). 

Furthermore in Michigan, where the appellant resides, 
the Courts have uniformly held that in alienation of affec¬ 
tion actions, unchasity could not be proved. Merrill v. 
Lcisenring, 112 N.W. 1072 (Mich. 1907); Mead v. Rcundall, 
69 N.W. 506 (Mich. 1896); Perry v. Love joy, 49 Mich. 529, 
14 N.W. 485 (1SS3). 

In Perry v. Lovejoy, supra, the plaintiff proved adultery 
in an action for alienation of affection, and for this reason 
judgment for plaintiff was reversed. The Court said, at 
page 487: 

“As stated formerly the plaintiff alleged as the cquse 
of his injury, the wrongful enticement and procure¬ 
ment of the defendant and not the offense of adultery. 

■- In Massachusetts alienation of affection alone is not a substantive cause of 
action. The loss of affection merely aggravates the damages where the alien¬ 
ated spouse is debauched or the action of the wrongdoer results in a physical 
separation of the spouse. Parker v. Gordon, I Cir., 17S F. 2d 888, 892 (1949). 
This singular view in Massachusetts has been analyzed in 22 III. L. Rev, 555 
(Jan. 1928) and 2 Cin. L. Rev. 325 (1928). 
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When the latter is relied on the suit is for criminal 

conversation and * # * the criminal intercourse must 

be substantially averred.” 

The reports are filled with cases in which the action for 
alienation of affection was brought against parents, 
relatives or other third parties obviously incapable of 
sexual intercourse with the alienated spouse. 

Okrent v. Raff a, 206 Ky. 211, 266 S.W. 1079 (1924); 

Allen v. Forsythe, 160 Mo. App. 262, 142 S.W. S20 
(1912); 

Bathke v. Krassin, IS Minn. 272, 80 N.W. 950 (1899). 

It is significant in the light of the complaint in this case 
that in Michigan, where the plaintiff resides, the legal 
action of alienation of affection was abolished by statute 
in 1935, except as to relatives. 18 Mich. Stat. Anno. 25.191. 
Therefore, in every case of alienation of affection in 
Michigan for the last seventeen years, uncliastity has not 
even indirectly been involved. 

Members and officers of religious orders have been 
charged with causing an estrangement between spouses 
without the slightest intimation of unchaste conduct. 

Kies gen v. Harness, 242 Mich. 422, 218 N.W. 667 
(192S): 

Mohn v. Tingley, 191 Cal. 470, 217 Pac. 733 (1923). 

The usual, customary duties of Father Coughlin placed 
him in a position of trust and confidence wherein he had 
an opportunity to advise the plaintiff, like any parishioner, 
about domestic relations with her husband. The plaintiff 
testified in her deposition that Prather Coughlin had 
counselled her regarding her domestic problems. (Tr. 329- 
330). Certainly then, a statement in substance that the 
priest had alienated Mrs. Gariepy’s affection did not carry 
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with it a charge that Mrs. Gariepy was guilty of unchaste 
conduct. ! 

It lias been repeatedly held by courts throughout the 
United States that alienation of affection is essentially 
different in its nature from criminal conversation. In the 
former the gist of the action is the loss of affection of one 
spouse for the other. In the latter, the gist of the action 
is adultery. Antonclli v. Xenakis, 363 Pa. 375, 69 A. 2d 102 
(1949); Lankford v. Tombari, 35 Wash. 2d 412, 213 P. 2d 
627 (1950); Hargraves v. Ballou, 47 R. I. 186, 131 AtL 643 
(1926); Bean v. McFarland, 2S0 Mich. 19, 273 X.W. 332 
(1937). 

The Restatement of Torts, Vol. Ill, defines criminal con¬ 
versation as follows: 

“$ 685 Criminal Conversation with a Married Woman 
“One who, without the husband’s consent has sexual 
intercourse with a married woman is liable for the 
harm thereby caused to any of his legally protected 
marital interests.” 

In Lankford v. Tombari, supra, the plaintiff joined a 
count for alienation of affection with one for criminal con¬ 
versation. The defendant on appeal contended that the 

I 

counts were improperly joined on the ground that the 
plaintiff was seeking a double remedy for a single alleged 
wrong and should he required to elect between them. The 
Court held that the two counts represented separate and 
distinct torts. It stated, at page 630: 

“This is because the gist of alienation of affections is 
interference with a wife’s mental attitude to her 
husband's personal detriment while the gist: of 
criminal conversation is adultery which defiles the 
husband's interest in his marital perogatives and be¬ 
clouds the legitimacy of his children to his personal 
detriment.” 

The distinction in meaning between the two torts was 
aptly pointed out in Hargraves v. Ballon . supra. There the 
Court said, at page 645: j 
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“In most states alienation of affections is an action¬ 
able tort. .30 C.J. 1119. Criminal conversation is a 
different tort. The former is not a necessary element 
in the latter. Barlow v. Barnes, 172 Cal. 98, 155 P. 
457. The wrong- done in alienation of affections is the 
deprivation of the spouse of the right to the aid, com¬ 
fort, assistance, and society of the other spouse in 
family relationship. The wrong done in criminal con¬ 
versation is the violation of the spouse’s right to the 
exclusive privilege of sexual intercourse.” 

In Pennsylvania, where by statute suits for alienation of 
affection had been previously abolished, the court in 
Antonclli v. Xenakis, supra, held that the action for 
criminal conversation had not thereby also been abolished. 

The term “alienation of affection” neither in law nor 
in fact charged the plaintiff with leading an unchaste life 
or being an unchaste woman. 

II 

Words Will Not Be Construed To Impute Unchasity If In 
Their Milder Sense They Have Another And More 
Harmless Meaning 

The language used in the broadcast was an accurate news 
account of a tax prosecution against Dr. Gariepy. 3 It was 
not intended to be a charge against the plaintiff and no 
charge against her was made. 

It was not stated that any money was paid to Dr. 
Gariepy but merely that he claimed, as a defense, that it 
had been paid to him. The broadcast makes it clear that 
his claim was not believed by the Justice Department. 

The defendant Pearson did not say Dr. Gariepy claimed 
that the plaintiff had knowledge of or participated in the 
navmcnt to him of anv money. No course of conduct or 
physical act whatsoever was attributed to the plaintiff. 
Yet the plaintiff argues that the defendant Pearson 

3 The facts were publicly substantiated, during tlio trial of Dr. Gariepy for 
income tax fraud a few months after the broadcast. (.Jt. App. 17 A). 
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charged her with iiiiehastiiy. Such a construction of the 
language used is wholly unjustified. 

It is well established law in determining whether 
language imputes unchastity that “Words will not be con¬ 
strued to impute unchastity, if in their milder sense they 
have another and more harmless meaning.” 

Cannon v. Bee News Pub. Co., D. C. Neb., S F. Supp. 

154, 155 (1933); 

Brins field v. Ilowelh, 107 Md. 278, 68 Atl. 566 (1908); 

Daniel v. Moncure, 58 Mont. 193, 190 Pac. 983 (1920); 

Grant v. Yates, 184 Wis. 236, 199 N.W. 53 (1924); 

Feast v. Auer, 28 Kv. L. R. 794, 90 S.W. 564 (1906); 

Radix e v. Kolbe, 79 Minn. 840, S2 N.W. 977 (1900);. 

i 

In Cannon v. Bee News, supra, the plaintiff was Bishop 
James Cannon, Jr., who alleged that a newspaper article, 
by innuendo, charged him with committing adultery with 
a Mrs. McCallum. 4 


4 ‘ ‘ Rovonl Camion’s Romance before Death of Wife. 

“Introduced Self to Widow in Hotel Lobby; Wed at London 
“Universal Service 

“New York, duly 21-—An informal meeting in tbe lobby of the |Hotel 
McAlpin, two years ago. was disclosed Monday as the romantic episode 
that led to the marriage of Bishop James Cannon, Jr., and Mrs. Helen 
Hawley McCallum, New York widow. ; 

“Announcement of the secret wedding last Tuesday in the socially correct 
Mayfair section of Loudon of the militant foe of Alfred E. Smith, fell 
like a bolt among the prelate’s friends Monday. None but a few had 
known of Cannon’s long friendship with his bride. 

“Mrs. McCallum. widow of IT. C. McCallum, .Jr., of Detroit, Mich-, had 
lived at 134 West Eighty-Sixth Street. When the widow first met the 
Bishop under such informal circumstances, the Bishop introduced himself. 
‘‘ Introduce# II i tunc If 

“Mrs. McCallum was walking through the lobby with a woman friend. 
As she stood talking to her friend, the churchman, with disarming 
directness, approached and addressed himself to her saying: 

“ ‘Is it raining out?’ 

“It was raining, indeed. The Bishop had a car. Would the ladies ride? 
So the Bishop drove them to Mrs. McCallum’s cozy home. 

“It developed both nurtured a burning antipathy to Alfred E. Smith, 
who then was a candidate. 

* 1 Bishop ’.<? Wife Dies 

“Their friendship was temporarily interrupted one night when Bishop 
Cannon, in Mrs. McUillum’s apartment, received word of the serious 
illness of his wife, the former I.ura Virginia Bennett, of Louisa; Va. 
The Bishop rushed to her bedside. She died. 

“A few days after the funeral Bishop Cannon returned to the McCallum 



The defendant demurred and the Court sustained the 
demurrer and dismissed the complaint. 

The Court summarized its position in a holding that is 
equally applicable to the case before this Court when it 
said, at page 157: 

“Reading the whole article over, and giving the words 
their plain ordinary meaning, no slanderous or libelous 
statements will be found therein. Now it is possible 
that to an evil eye serving an immoral mind, one of 
such might draw deductions therefrom which are not 
justified by the statements. Still, it is to be rejoiced 
that the minds of the great mass of humans through¬ 
out the world are clean and wholesome and are not 
prone to attribute evil where none appears or none 
exists.” 


The rule of law that “words will not be construed to 
impute unchastity, if in their milder sense they may have 
another harmless meaning'' is a necessary and desirable 
rule. Otherwise a newspaperman would act in great peril 
because in a great variety of factual situations, it is possible 
for “an evil eye serving an immoral mind” to find an 
innuendo of unchastitv. 

The plaintiff argues that because in some cases of 
alienation of affection there is a course of conduct between 
the parties which includes illicit sexual intercourse, the 
average man therefore would impute unchastity on the part 
of Mrs. Gariepv from the language of the broadcast. 
(Appellant’s Brief 11). 


apartment to receive the sympathetic condolences of the widow. The 
visits continued. 

“In February, 1020. the Bishop was to make a tour of the Holy Land. 
Mrs. McCallum became his secretary, returning with him in April. 

“It was then that the Bishop wrote a letter suggesting he might ask her 
to marry him. 

“Went to Evfjlatul 

“A short time ago Mrs. McCallum went with Bishop Cannon to England, 
where she stayed at the home of Sir Henry and Lady Lunn. Sir Henry 
is editor of the Review of Churches. 

“Mrs. McCallum, it is reported, had not been well, and it was decided 
that she stay in England while the Bishop sailed to Brazil to inspect 
missionary work. But then, it was pointed out, the sea trip would be 
beneficial for Mrs. McCallum. ’ ’ 
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Obviously such an argument lias no merit. Suppose, for 
example, that a newspaperman incorrectly reports:! “Mr. 
X has ordered his Reno lawyer to file papers for divorce 
against Mrs. X.” Mrs. X brings an action alleging that 
the article carried an innuendo of uncliastity. Plaintiff 
argues that unchastity is a ground for divorce in Reno and 
is often proved in a divorce action. Should this case be 
submitted to a jury to determine whether the broadcast 
carried an innuendo of unchastity? Patently, the answer 
is no. 

Of course, it should be noted that in the above situation, 
if the statement was false, there would be grounds for a 
libel action other than by way of an imputation of un- 
chastitv. The grounds for the action would be that the 
statement falsely accused the parties of marital discord 
which is clearly libelous. Thackrey v. Patterson, 81 App. 
D. C. 292, 157 F. 2d 614 (1946). However, the statement 
is not defamatory because of an imputation of unchastity. 
It is that distinction which is so important in the case be¬ 
fore this Court. j 

There are two things which are not involved in this! case: 
(1) whether the broadcast was libelous as to Father 
Coughlin, and (2) whether the broadcast would have been 
libelous as to the plaintiff if she were a married woman at 
the time it was made. It is easy to confuse those two 
thoughts with the single question involved in this case— 
did the broadcast, by innuendo, charge unchastity? If the 
broadcast did not reasonably charge unchastity, then Judge 
Morris properly granted defendants’ motion for summary 
judgment. 

Ill 

The Test Is Not Whether the Broadcast Can Possibly Be 
Construed to be Defamatory But Whether Such a Con¬ 
struction is Reasonable Under the Circumstances 

The question to be determined by this Court is whether 
the language of the broadcast can reasonably be under¬ 
stood to mean that the plaintiff was unchaste. Mere 
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speculation, unaided by facts, as to the possible meaning 
of the language will not support an action for defamation. 

The meaning ascribed by the plaintiff to the language 
“cannot enlarge or restrict the natural meaning of the 
words, or introduce new matter. It cannot be used to give 
a forced and unnatural construction and application of the 
words, but only a reasonable and natural construction and 
application.” Phillips v. Union Indemnity Co., 4 Cir., 28 
F. 2d 701, 702 (1928). 

In the Phillips case, the plaintiffs were former agents of 
the defendant insurance company and as such wrote in¬ 
surance, issued policies and collected premiums. The de¬ 
fendant cancelled the plaintiffs’ agency without just cause 
and cancelled many of the policies on which premiums had 
been paid. The gist of the alleged libel was that the de¬ 
fendant sent written notice i<> the policyholders notifying 
them that their policies were cancelled for non-payment of 
premiums, when in fact the agents had forwarded such 
premiums to the company. The plaintiffs alleged that 
they were defamed because this letter untruthfully con¬ 
veyed to the policyholder the information that the plain¬ 
tiffs were dishonest in their business dealings, guilty of 
larceny, and embezzlement, and unworthy of public con¬ 
fidence. 

The defendant demurred on the ground that the pub¬ 
lications were not susceptible of libelous meaning and 
hence not actionable. The Court in sustaining the de¬ 
murrer made the following observation, at page 703: 

“It was of course not impossible for some policy 
holder, turning over in his mind all the contingencies, 
to suppose that the agents had improperly retained 
the premium, but the test is not whether the language 
can poss’blv be construed so as to have a defamatory 
meaning but whether it is reasonable under the 
circumstances so to interpret it.’’ 

Reading the broadcast in this case as a whole and giving 
to the words used their plain, ordinary meaning, how can 
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they reasonably be said to charge the plaintiff with un- 
chastity? The term “alienation of affection” both legally 
and in the understanding of the ordinary, reasonable man 
does not charge the plaintiff with unchastity. The icon- 
text in which the term was used does not change or enlarge 
the meaning of the term. Perhaps it might be possible; that 
to “an evil eye serving an immoral mind” ( Cannon v. Bee 
News Pub. Co., supm), deductions might be drawn from 
the broadcast which are not justified. Such, however, is 
not the yardstick to be used. Not only must the interpreta¬ 
tion be reasonable, but it must be reasonable to the 
average, normal man. 

Counsel for plaintiff have argued in their brief that the 
imputation of unchastity from the language of the broad¬ 
cast is reasonable. In support of this contention, they cite 
some cases from various state courts. 

The cases cited refer in each instance to a publication 
in which the plaintiff was charged with improper conduct 
or described in language which was clearly defamatory; In 
none of the cited cases was the term “alienation of affec¬ 
tion” considered and none of the cases have any 'similarity 
to the case before this Court. 

A cursory study of the cases cited by the plaintiff shows 
how specious is the argument that the language used there¬ 
in was “often less suggestive of unchastity,” than the term 
“alienation of affection.” j 

No conjecture whatsoever was necessary in Johnson v. 
Force, 80 Minn. 315, 83 N.W. 182 (1900), to understand the 
imputations of a charge when a man stated in reference 
to an unmarried girl that he had been “intimate” with her 
for several years and had had “intercourse” with her. 

Neither is it difficult to find an imputation of immoral 
conduct in an elaborately written report that the plainjtiff, 
an unmarried woman, was the “love mate” of a Harvard 
student and had supplied the “love interlude” for this 
“playboy.” King v. North eastern Pub. Co.. 294 Mass. 369, 
2 N.E. 2d 486 (1936). ! 
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And where it was reported that a man sought a divorce 
on the ground of “infidelity,” the word “infidelity” could 
only connote adultery and unfaithfulness to the conjugal 
bed as was properly held in Ballinger v. Democrat Co., 203 
Iowa 1095, 212 X.W. 557 (1927). 

There was no need to resort to an innuendo in Indian¬ 
apolis .Journal Newspaper Co. v. Pugh, 6 Ind. App. 510, 
33 X.E. 991 (1893), to impute unchastity from a publica¬ 
tion which stated that “Dempsey, however, has been for 
the past five months travelling with a woman who he 
alleged was his wife” and that the plaintiff, who was 
clearly identified as that woman, had been “turned out of a 
hotel" when Dempsey's lawful wife appeared on the scene. 
Clearly, this was libelous. 

Where the defendant, as in Frank v. Herring, 20S S.W. 
2d (Mo. App. 1948) 783, stated that a white woman in a 
Southern State had been caught by the Sheriff with a 
Xegro man and there were other factual allegations show¬ 
ing the setting in which the words were uttered, it was in¬ 
conceivable to interpret the language as anything but 
defamatory. 

The word “intimate” used in the publications which 
were alleged as being defamatory in MacDonough v. A. S. 
Beck Shoe Corp., 10 A. 2d 510 (Super. Ct. Del. 1939), and 
Collins v. Dispatch Pith. Co., 152 Pa. 1S7, 25 Atl. 54G (1893), 
is defined by any standard desk dictionary as “having 
illicit sexual relations (with).” Surely then, the plaintiff 
does not honestly or seriously contend that the word 
“intimate” is less suggestive of unchastitv than the term 
“alienation of affection.” 


IV 

The Amount of Money Mentioned Does Not Give The Words 
Used a Meaning Different From Their Natural Meaning 

The plaintiff does not seem to argue seriously that the 
term “alienation of affection” means or imputes un¬ 
chastitv. Instead it is argued that the sum of monev men- 
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tioned in the broadcast is large, and, therefore, the mean¬ 
ing of the term “alienation of affection” should be 
construed to include the innuendo of unchastity. Such a 
position is untenable. 

Does the plaintiff claim that if the amount mentioned 
had been smaller, there would be no cause of action? 
Obviously the amount of money mentioned cannot alter the 
reasonable meaning of the term “alienation of affection.” 

For example, in Woodhouse v. Woodliouse, 99 Vt. 91, 
130 Atl. 758 (1925), the wife sued her husband’s parents 
for alienation of his affection and the jury awarded a 
judgment to the plaintiff for $465,000 which was reduced by 
the Court to $125,000. 

In Mohn v. Tingley, 191 Cal. 470, 217 Pac. 733 (1923), the 
wife sued another woman, not a relative, for alienation of 
her husband’s affection. The defendant was the leader and 
official head of the International Theosophical Society and 
both the plaintiff and her husband were members of the 
Society. Evidence was introduced to show that the de¬ 
fendant dominated plaintiff’s husband and that he accepted 
her judgment and heeded her advice in preference to that of 
his wife—the plaintiff. There was not the slightest intima¬ 
tion of debauchery in the relationship between plaintiff’s 
husband and the defendant. The jury awarded plaintiff 
damages of $100,000, and this award was affirmed on 
appeal. 

The term “alienation of affection” does not mean or 
charge unchastity and no reference to any amount of 
money involved changes the meaning of the term. This was 
succinctly put by Judge Morris who dismissed plaintiff’s 
contention with one sentence, “Certainly the amount of 
money referred to could not give to the words used a 
meaning different from the natural meaning of such words, 
nor distort them into support for the innuendo asserted.” 
(Jt. App. 20A). 
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V 

Whether the Language of the Broadcast Was Reasonably 
Capable of Defamatory Construction Is A Question of 
Law for the Court 

The legal principles to be applied in determining 
whether the question raised by the defendants in their 
motion is a question for the court or for the jury are clear. 
It is well settled law that whether or not the words used 
are reasonably capable of defamatory construction is a 
question of law for the court. It falls within the province 
of the trial judge to determine as a preliminary matter 
whether the language used could reasonably admit of being 
libelous, and, if satisfied that the words could not reason¬ 
ably be so construed, to prevent further proceedings. 
Caldwell v. Ilayden, 42 App. D. C. 166 (1914); Sullivan v. 
Meyer, G7 App. I). C. 228, 91 F. 2d 301 (1937); Somerville 
v. Acacia Mut. Life his. Co., SO App. D. C. 144, 149 F. 2d 
S36 (1945) ; Phillips v. Union- Indemnity Co., 4 Cir., 2S F. 
2d 701 (1928); Maas v. National Casualty Co., 4 Cir., 97 F. 
2d 247 (193S); Montgomery Ward £ Co. v. McGraw-Hill 
Peb. Co., 7 Cir., 146 F. 2d 171 (1944); Cannon v. Bee News 
Pub. Co., I). C. Neb., 8 F. Supp. 154 (1933). 

Plaintiff's brief concludes with the argument that, in any 
event, whether the publication was defamatory is a ques- 
ton of fact for the jury. In support of this contention, 
some cases are cited which involve ambiguous, gram¬ 
matical construction ( Kraft v. Neiv York Herald Co., S.P. 
X. V.. 6 F. 2d 644 (1925)), ambiguous language ( Summit 
v. Zetterlund, S. D. Fla., 2S7 F. 759 (1923)), the use of 
words having more than one recognized and definable 
meaning (Ma-cDonough v. A. S. Beck Shoe Corp., 10 A. 2d 
510 (Super. Ct. Del., 1939) ; Rovira v. Bo get, 240 N. Y. 314, 
148 X.E. 534 (1925)), or cases clearly distinguishable from 
the present case. 

In the case before this Court there is no ambiguitv of 
grammatical construction or language. The term “alien- 
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ation of affection” has one and only one recognized and 
definable meaning. 

This Court is then confronted with the single determina¬ 
tion: Reasonably construed, do the words “alienation of 
affection” in the context of the broadcast charge the plain¬ 
tiff with leading an unchaste life and being an unchaste 
woman ? 

Judge Morris correctly determined that by no reason¬ 
able construction of the language of the broadcast did it 
charge the plaintiff with leading an unchaste life and being 
an unchaste woman. 

CONCLUSION 

The broadcast was not defamatory. 

“Alienation of affection” means a change in mental 
attitude—not, as the plaintiff says, unchastity. 

It is respectfully submitted that the judgment should 
be affirmed. 

Respectfully submitted, 

/s/ William P. Rogers 

1000 Vermont Avenue, N.W. 
Washington 5, D. C. 

/s/ John Donovan 

American Security Building 

•r C? 

Washington 5, D. C. 

Counsel for Appellees 

Dwight, Royall, Harris, Koegel & Caskey 

Washington, D. C. I 

Of Counsel. 
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MARY G. GARIEPY, Plaintiff and Appellant 

v. 

DREW PEARSON and AMERICAN BROADCASTING 
COMPANY, INC., A CORPORATION, Defendants 
and Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


PETITION OF APPELLEES FOR REHEARING 


The appellees, by their attorneys of record, petition the 
court to grant a rehearing in the above entitled cause, and 
upon a rehearing and further consideration hereof that 
the judgment entered herein on June 11, 1953, be reversed 
and entered in favor of petitioner, and for grounds of this 
petition state as follows. j 

Petitioners respectfully submit that the Court erred in 
failing to affirm the District Court’s granting of their mo¬ 
tion for summary judgment. As the appellant points out 
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(JBr. p. 2) “while this case was disposed of below on mo¬ 
tion for summary judgment, the decision was not based on 
any of the discovery proceedings and in effect was the 
equivalent of judgment on the pleadings.” This being true, 
this Court had authority to review the complaint in its en¬ 
tirety and should have affirmed the judgment of the Dis¬ 
trict Court on the ground that the complaint failed to state 
a cause of action. 

A motion to dismiss under Rule 12(b)(6) and a motion 
for summary judgment under Rule 56(b) are essentially 
the same. Central Mexico Light & Power Co. v. Munch, 116 
F. 2d 85, 87 (2 Cir.); Samara v. U. S., 129 F. 2d 594, 597 
(2 Cir.). The purpose of each is the same. What will 
justify granting the motion in one case will, in general, 
also serve to justify it in the other. Munson Lin-e v. Green, 
6 F.R.D. 470, 474 (D.C.S.D.N.Y. 1947), appeal dismissed 
165 F. 2d 321 (2 Cir., 194S). 

While this case came before the Court on appeal from 
the granting of a motion for summary judgment, the Court 
had and still has jurisdiction to test the sufficiency of the 
pleadings as if it were before it on appeal from the grant¬ 
ing of a motion for judgment on the pleadings or a motion 
to dismiss. Indeed, even where plaintiffs have obtained 
judgment in the court below, if it appears to the reviewing 
court that there was a failure to state a cause of action, the 
judgment will be reversed and judgment will be entered 
for the original defendant. Cleveland Rolling Mill Co. v. 
Rhodes, 121 U. S. 255. See also Mast, Foos £ Co. v. Stover 
Mfg. Co., 177 U. S. 485. 

This Court held in White v. Central Dispensary and 
Emergency Hospital. 69 App. D. C. 122, 99 F. 2d 355, that 
on appeal from an order, sustaining a demurrer to a de¬ 
claration, the reviewing court must sustain the trial court’s 
holding if it was correct for any reason and hence must con¬ 
sider a point even when not supported in appellee’s brief 
by argument or citation of authorities. Further, appellate 
courts sustain judgments which they think are right for 
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reasons other than those which the trial courts gave. 
Laughlin v. Eiclier, 79 App. D. C. 266,145 F. 2d 700; Helver¬ 
ing v. Gowran, 302 U. S. 238, 245; Securities and Exchange 
Commission v. Chenery Corporation, 318 U. S. 80, 88. 

In the majority opinion, the Court held that appellees’ 
publications might reasonably be understood by some lis¬ 
teners as implying that appellant was an unchaste wife 
and that “In our opinion they clearly might. It follows 
that a jury should be permitted to decide whether they ac¬ 
tually were so understood.” (Emphasis supplied.) The 
legal effect of this holding is that the publications were not 
libelous per sc since they required innuendo to be defama¬ 
tory or at most were susceptible of defamatory inferences. 
In other words, so long as the question of whether the 
publications might reasonably be understood as implying 
that appellant was an unchaste woman must be decided by 
a jury (as held by the Court), the libel is not per se, but is 
per quod. 

The rule obtaining in this jurisdiction is clear that where 
a court cannot hold that a publication is on its face libelous 
per se any complaint for libel based on that publication 
should be dismissed, or summary judgment should be 
granted, in the absence of sufficient allegations of special 
damages. In Thackrey v. Patterson, 81 App. D. C. 292,157 
F. 2d 614, this Court clearly approved the rule, while hold¬ 
ing that it was not applicable to the particular case. In a 
short opinion it was held that the District Court was in 
error in holding that the articles were not libelous per se 
and consequently that special damages did not have to be 
alleged. The Court said at the end of its opinion: 

“A mere assertion of marital discord is libelous and 
these articles go far beyond that. Since their libelous 
meanings are obvious and do not depend upon extrinsic 
facts it is unnecessary to plead extrinsic facts or an 
innuendo. It was also unnecessary to allege special 
damage. The court erred in dismissing the com¬ 
plaints.” (Emphasis supplied) 
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The case of Sullivan v. Meyer, 67 App. D. C. 228, 91 F. 2d 
301, is an even clearer holding on this issue. In that case 
the District Court had sustained the defendant’s demurrer 
to the complaint. The Court of Appeals affirmed. The fol¬ 
lowing paragraph from its opinion shows clearly the basis 
of the District Court’s holding and the issue presented by 
the case in the Court of Appeals: (91 F. 2d at 302) 

“The defendant demurred to the declaration on the 
ground that the publication was ‘not libelous per se’, 
and, hence, that special damage must be alleged. The 
Court below sustained the demurrer, stating that ‘the 
courts have held that a mere pleasantry which may 
create a smile at the expense of a zealous public minded 
citizen, but which does not reflect upon his character 
or hold him up to public ridicule or tend to degrade 
him is not libelous per se.’ The. question therefore is 
whether the article coni plained of is libelous per se.” 
(Emphasis supplied.) 

In Holtz v. National Furniture Company, 61 App. D. C. 
SO, 57 F. 2d 446, the District Court had similarly sustained 
a demurrer to the complaint upon the ground “that the 
writings complained of are not libelous per se and no spe¬ 
cial damages are alleged.” The Court of Appeals affirmed 
holding that the publication involved was not libelous 
per se and that therefore “a declaration in libel mak¬ 
ing such an allegation without alleging special damages 
is demurrable.” See also Sweeney v. Patterson , 76 App. 
D. C. 23, 24, 12S F. 2d 457, 45S; Cohen v. Marx Jewelry Co., 
67 App. D. C. 347, 349, 92 F. 2d 498, 500; Lane v. Washing¬ 
ton Daily Ncivs. 66 App. D. C. 245, 247, 85 F. 2d 822, 824; 
Gang v. Hughes, (Cal. 1953) 111 F. Supp. 27 and cases 
cited therein. 

The opinion of the majority of the Court herein clearly 
was confined to consideration of the trial Judge’s con¬ 
clusion that the publications were not libelous and to the 
appellant’s contention to the contrary that they were libel¬ 
ous per se. In finding “it follows that a jury should be per¬ 
mitted to decide whether they actually were so under¬ 
stood”, the opinion overruled the conclusion on this point 
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by the trial Judge, but equally clearly determined thalt the 
words were not actionable per se. but, on the contrary ■ that 
a determination by a jury in the light of the innuendo was 
required to decide “if there are listeners who reasonably 
understand the words in a defamatory sense, * * *” t At 
this point the opinion terminated without consideration of 
appellees’ position that the action of the trial Court in dis¬ 
missing the complaint on the record was correct by reason 
of the deficiencies in the complaint. 

It would appear from the opinion of the Court herein, 
that having ruled that the defamatory nature of the publi¬ 
cations is a jury question, and thus not libelous per sc, it is 
faced with the question as to whether the appellant has 
sufficiently pleaded special damages in her complaint to 
state a cause of action. This Court did not consider the 
fact that Mary G. Garicpy was the sole complainant and 
that neither the complaint nor her deposition sufficiently 
alleged relevant and material special damages to permit 
of a verdict for the appellant. The allegations of injury 
to Mrs. Gariepv were clearly of a general nature. Her 
statement that her position as a professional anesthetist 
was placed in jeopardy is clearly unfounded, as the record 
shows that from the date of the alleged libels, January 30, 
1949 and February 6, 1949, she has remained continuously 
employed in that profession. (Appellant’s Brief, State¬ 
ment of Case, P. 3). It is only with respect to allegations 
concerning alleged injury to her son and allegedly conse¬ 
quential costs to Mrs. Gariepv in alleviation thereof, that 
any question arises, and that question was not considered 
by this Court. Paragraph 9 of the Complaint (Jt. App. 
fi.\) provides: ! 

“Prior to and at the time of the wrongs of defend¬ 
ants herein complained of plaintiff had custody of and 
was living with her young son, a minor, and was send¬ 
ing him to a school in the neighborhood of plaintiff’s 
residence. As a result of the broadcast and publica¬ 
tion stated in Paragraph 4 hereof, said son of plaintiff 
was subjected to such abuse, contumely and physical 
mistreatment by the children in said neighborhood as 
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to necessitate liis withdrawal from said neighborhood 
school and his being sent to and kept at a boarding 
school at substantial distance from the residence of 
plaintiff thereby depriving plaintiff of the custody and 
companionship of said son and increasing the expenses 
for his maintenance, support and education and caus¬ 
ing plaintiff great humiliation, pain and mental an¬ 
guish. As a further result of said wrongs of defend¬ 
ants, plaintiff’s position as a professional anesthetist 
has been placed in jeopardy. As a result of the facts 
stated in this complaint, plaintiff has suffered special 
damages in the sum of Twentv-five Thousand Dollars 
($25,000.00). 

The single allegation labeled “Special Damages”, to the 
effect that appellant’s son was abused and mistreated at 
school and that to avoid such abuse appellant withdrew 
him from his then current school and placed him in a board¬ 
ing school thus increasing his maintenance and support ex¬ 
penses, is vague and general and falls far short of the de¬ 
gree of specificity required. 

Rule 9 (g), F.R.C.P. provides: 

“Special Damage. When items of special damage are 
claimed, they shall be specifically stated.” 

And in 2 Moore’s Federal Praetire (1948) p. 1923, it is said: 

“Where special damage must be alleged before a 
cause of action can be stated the courts require a good 
deal of particularity, especially in the slander and libel 
cases: the complaint must set forth precisely in ivhat 
wag the special damage resulted from the spoken or 
written words; it is not sufficient to allege generally 
that the plaintiff has suffered special damages, or that 
the party has been put to great costs and expenses.” 
(Citing cases) 

It appears obvious that the broad and general allega¬ 
tions regarding the treatment accorded to appellant’s son 
by schoolmates are not pleaded with “a good deal of par¬ 
ticularity” and are not “specifically stated” as required. 
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But even more important than the lack of specificity in 
the “special damages” allegation is the fact that should 
appellant proffer evidence to support even those general 
allegations, such evidence would be inadmissible under per¬ 
suasive authority. 

In Bishop v. New York Times Co., 233 N. Y. 446,135 N.E. 
845, reversing 194 App. Div. 8S1, 184 N. Y. S. 378, evidence 
showing that as a result of a libel plaintiff’s 7-year old 
daughter became agitated and fearful of the plaintiff be¬ 
cause neighborhood children told the daughter that her 
mother (the plaintiff) was “not right” was held inadmis¬ 
sible. The Court held that “evidence showing that the 
child was ostracized and suffered great mental distress as 
a result of the libel and that this distress reacted upon the 
plaintiff was incompetent and inadmissible.” 

In Thorson v. Albert Lea Publishing Company, 190 Minn. 
200, 251 N. W. 177, 90 A.L.R. 1169, an allegation of the 
suffering of the plaintiff’s child was similar to the allega¬ 
tion in appellant’s complaint. In that case over the objec¬ 
tion of the defendant, plaintiff was permitted to present 
proof: 

(a) That oral repetitions to the wfife at her mission 
circle, at her card club, and at numerous other places, had 
caused her ostracism and distress; 

(b) Of the 11-year old daughter’s grief from oral repe¬ 
titions of the publication of the school children in her room, 
of the school children pointing their fingers at her, and of 
her crying; 

(c) That plaintiff was humiliated and caused keen dis¬ 
tress by the above stated effect upon his wife and daughter; 

(d) That plaintiff believed the publication and oral 
republications affected his family and friends; which re¬ 
sulted in his great grief; 

(e) Of distinct items of oral repetitions and of his per¬ 
sonal distress, so as to fortify the legal presumption of 
damage. 
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With respect to these items of proof, the Court stated: 

“However, testimony of plaintiff as to the effect the 
publication had upon his wife and daughter caused 
by the treatment accorded them, and their conduct 
and actions in his presence, and oral statements to 
him detailing the remarks and conduct of others re¬ 
sulting in their humiliation, was inadmissible. The 
same is true as regards the testimony of the daughter 
as to her suffering which resulted from the children 
at school pointing their fingers at her and that she 
“cried and didn’t want to go back to school.” Such 
evidence could tend only to prove that members of 
plaintiff’s family, strangers to the action , actually 
did suffer because of the publication, and was wholly 
immaterial. If plaintiff believed, as he testified he 
did, that members of his familv suffered because of 
the publication and he himself suffered as a con¬ 
sequence of such belief, it could make no difference 
that his belief was erroneous or that it was true. His 
feelings were affected by his belief and not by what 
his wife and daughter actually suffered. On this 
particular question the cases of Dempson v. Dailv 
News Pub. Co. 82 Neb. 675, 118 N. W. 568, 23 L.R.A. 
(N.S.) 362, and Stevens v. Snow, 191 Cal. 58, 214 P. 
968, 971, are in point. In the latter, admission of testi¬ 
mony of the plaintiff relative to the effect a libelous 
publication had on his wife was held error. The 
court, after quoting the rule laid down in another case 
as to admission of evidence to show of what members 
the plaintiff’s family consisted, and the damages con¬ 
sequently enhanced by the fact that the members of 
the plaintiff’s family would suffer by reason of the 
disgrace visited upon plaintiff by the slanderous 
charge, said: ‘But that rule has never been extended 
so as to render admissible evidence to prove that 
members of plaintiff’s family actually did suffer in 
consequence of the publication. To do so would he 
to import into the case collateral issues upon ivhich 
no logical limitations could he placed. Another vice 
inherent in the ruling is that it would serve to make 
an element of defendants’ liability depend upon, not 
what would be the natural and probable effect of the 
wrong done by them, but upon what was its actual 
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effect upon the particular mentality, temperament, 
and nervous constitution of an individual who was a 
stranger to the action’.” (Emphasis supplied) 

In Dennison v. Daily News Pub. Co., 82 Neb. 675, 118 
N. W. 568, the court, in holding that neither the grief ex¬ 
perienced by the plaintiff’s wife upon reading a libel re¬ 
garding him nor the influence of her grief upon his mind 
was an element of damage recoverable in an action for 
libel, said: 

“But we do not understand that the mental suffering 
experienced by the members of his family, nor the 
effect thereof upon him can be taken into considera¬ 
tion for tlie purpose of enhancing the damages which 
he is entitled to recover . . . mental distress caused 
by sympathy for another’s suffering is not a recover¬ 
able element of damage.” 

I 

If follows from these authorities and a host of others 
that appellant cannot recover for pain and mental an¬ 
guish allegedly suffered by her son, a stranger to this 
action. Under decided cases evidence tending to support 
the alleged abuse and mistreatment of appellant’s son on 
account of the publications would be inadmissible. It 
seems manifest that if the mistreatment and abuse of 
a member of appellant’s family or the pain and suffer¬ 
ing of the appellant on account of such mistreatment and 
abuse are not part of recoverable damages in a libel action, 
then any expenses incurred allegedly to avoid such mis¬ 
treatment and abuse would likewise not be part of re¬ 
coverable damages. Since such evidence is inadmissible, 
evidence in support of an allegation as to the motive of 
the appellant in entering her child in a private school is 
clearly inadmissible. They are definitely not a matter 
for speculation by a jury. 

The opinion of the trial Court is obviously exhaustive 
and capable, and appellees submit that if this Court will 
permit rehearing upon its judgment entered on Junes 11, 
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1953, it may be induced to consider the essential and jur¬ 
isdictional failure of the complaint to state a cause of 
action and to concur in the judgment of the District Court. 

Respectfully submitted, 

William A. Roberts 
400 DeSales Building 
Washington 6, D. C. 

John Donovan 

American Security Bldg. 
Washington 5, D. C. 
Counsel for Appellees 

Of Counsel 

Roberts & McInnis 
400 DeSales Building 
Washington 6, D. C. 
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